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Introduction: From Income Security to Income Insecurity
1. The Income Security Advocacy Centre is of the view that in order to fully and fairly determine whether s. 11(6) of the Unemployment Insurance Act, R.S.C. 1985, c. U-1 (the “Act”) violates s. 15(1) of the Charter, it is vital to understand the reality confronted by low-income unemployed workers whose entitlements to regular benefits under the Act and consequently, their ability to search for a job while receiving income support, is reduced by the prior receipt of special benefits. 

2. While some unemployed workers who are unable to access regular benefits are able to finance their job search by using savings or by turning to family members, the most vulnerable of low-income workers will be compelled by economic necessity to turn to income security programs such as welfare in order to survive.  Restrictive and demeaning eligibility rules can impose intrusive burdens on such workers and, in some instances, leave the unemployed worker without any source of income. 

3. This fuller context is relevant to the analysis pursuant to both ss. 15(1) and 1 of the Charter. It is ISAC’s position that s. 11(6) is discriminatory in its effect, having as it does a disproportionate impact on economically vulnerable women, particularly immigrant women and women of colour, and further, cannot be saved by s. 1.

PART I – FACTS

A.

Introduction

4. ISAC adopts the facts set out in Joanne Miller’s Memorandum of Fact and Law. Additionally, ISAC relies on facts pertaining to the reality faced by low-income unemployed workers who are unable to access, or who have limited access, to regular EI benefits. 

5. Workers denied EI benefits must access other sources of income. For low-income workers, welfare is a likely alternative. In its 1998 Report on Employment Insurance Coverage, Statistics Canada found that 23.3% of those ineligible for EI turned to welfare. 

“Report on the Main Results of the Employment Insurance Coverage Survey, 1998”, July 1999, Statistics Canada, pg. 14.  LEAF’s Book of Authorities, Vol. 2, Tab 41.  

6. 
Women, particularly immigrant women and women of colour, are more likely to be unemployed and experience higher rates of poverty than the norm. Women are over-represented amongst welfare recipients. Approximately 60% of single adults  (including single parents) receiving welfare in Ontario were women. 
Falkiner v. Director, Income Maintenance Branch, O.R. Ontario Court of Appeal, May 13, 2002, decision c35052, para. 77, ISAC’s Book of Authorities, Tab 3.

Kearney v. Bramalea Ltd., O.H.R.B.I.D. No. 21, at para. 57 (Quicklaw), ISAC’s Book of Authorities, Tab 4.

R. v. Rehberg, 111 D.L.R. (4th) 336 at pp.350-352 (pp. 10-12 Quicklaw), ISAC’s Book of Authorities, Tab 5.
Ferrel v. Ontario (Attorney General), (1998) 42 O.R. (3d) 97 at pp. 100-101, ISAC’s Book of Authorities, Tab 6.

B. Restrictive and Intrusive Eligibility Rules in Provincial Welfare Programs

7. It is against this backdrop that the compounding restriction of access to provincial welfare benefits should be considered. In Ontario, massive changes to the welfare were introduced in 1995. Central amongst them was the reduction of benefits by 22% and mandatory participation in “workfare” placements, in effect, unpaid work.  In addition, new requirements have been added to an already onerous eligibility process. 

Masse v. Ontario (Ministry of Community and Social Services), [1996] O.J. No. 363, at paras. 2 & 120 (Quicklaw),  ISAC’s Book of Authorities Tab 7.

8. Establishing eligibility for welfare is significantly more intrusive than establishing eligibility for Employment Insurance.  Unlike Employment Insurance, eligibility is determined on the basis of the income and assets of the unemployed worker’s entire family. As a result, the worker and family members are subjected to the financial and social eligibility process.  That process requires disclosure of intensely personal information and authorization of broad-reaching inquiries by the municipal welfare authorities. 

Ontario Works Act (OWA), S.O. 1997, c. 25, s. 7(1) &(3)(c), ISAC’s Book of Authorities, Tab 1.

Ontario Regulation (O. Reg.) 134/98, ss. 14 & 17(2), ISAC’s Book of Authorities, Tab 2.

9. All applicants must meet strict asset levels before eligibility can be considered. A single person will be ineligible, if he or she has assets in excess of one month’s maximum welfare benefits, currently $520. For a single parent with one dependent child, the level is $1457.  The assets of all family members are considered and include cash, bonds, stocks, cash surrender value of life insurance policies, interest in a property, any property readily convertible to cash. Applicants who have assets in excess of these limits must use up their assets before they can become eligible for welfare payments. 

OWA, supra, s. 7(3)(b).

O. Reg. 134/98, supra, ss. 38 & 39.

10. In addition, even in the face of clear economic need, applicants who are seen to have quit their employment without reasonable cause or been fired, can be subject to penalty periods of 3 to 6 months during which they will not receive benefits.  Applicants who wish to challenge a quit/fire decision, must wait for a hearing before Social Benefits Tribunal. Even where the economic need is immediate, emergency assistance to such applicants can be issued for a maximum of only one-half month. 

OWA, supra, ss. 7(4) & 9.
O. Reg. 134/98, supra, ss. 33, 34 & 56.
11. For those unemployed workers who manage to qualify for welfare benefits, they and their family are subjected to intrusive and demeaning ongoing eligibility monitoring.  The entire family, or “benefit unit” as it is impersonally called, must comply with complex income rules that characterize such things as loans from friends, bank loans, credit card advances and receipt of the National Child Tax Benefit as income to be deducted from benefits.  The complexity and breadth of the income rules creates ongoing risk of inadvertent overpayment, cancellation of benefits and even prosecution for fraud.

OWA, supra, ss. 7(3)(b), 19-22.
O. Reg. 134/98, supra, ss. 32, 33, 36, 48–54.1.

12. Submission to intrusive monitoring of personal and family circumstances is also a condition of ongoing eligibility.  Applicants can be subjected to unannounced home visits to investigate allegations of an undeclared spouse, boarder or family member whose presence should result in the reduction or cancellation of benefits.  The Ontario Court of Appeal recently released a decision on the spousal determination process, which recognized the offensive nature of that process for welfare recipients.  To add to the demeaning experience, Ontario also operates a well publicized “snitch line” that entitles anyone to level an anonymous and unsupported accusation of abuse against a welfare recipient.

OWA, supra, ss. 7(3)(c) & 14(1). 

O. Reg. 134/98, supra, ss. 12, 14, 17, 22, 23 & 33-35.

Falkiner, supra, paras. 102-135.
13. At the same time as welfare applicants must accept highly intrusive monitoring as a condition of eligibility, they must also make do with inferior re-employment supports.  Where eligibility for Employment Insurance gives unemployed workers access to significant skills retraining programs,  employment supports for Ontario Works recipients are focussed on “activities that support the shortest route to employment”.  Typically such activities are limited to achieving basic literacy, numeracy kills and basic job readiness skills. 

OWA, supra, ss. 4, 6, 16(2) & 44. 

O. Reg. 134/98, supra, ss. 3, 25, 26, 28 & 29.

14. Welfare’s focus on the “shortest route to employment” does not give unemployed workers the same opportunity that they would have under receipt of Employment Insurance benefits to look for suitable employment relative to their experience, training and career aspirations.  Instead, the “participation” requirements imposed by Ontario Works, push recipients, under threat of benefit cancellation, to accept any available work, even where it may impair their ability to obtain more suitable and more remunerative employment.  Such pressure towards precarious, low-waged employment puts vulnerable workers at risk of ever-deepening poverty. The loss of EI re-employment supports is particularly critical for women, and particularly immigrant women and women of colour, who already face significant systemic employment barriers and who are most in need of effective re-employment supports. 

OWA, supra, ss. 7, 14, 16(2).
O. Reg. 134/98, supra, ss. 28, 29, 33 & 34.

15. On top of the intrusive and onerous measures described above, the receipt of social assistance carries with it a powerful social stigma and an array of negative stereotypes, which lead to discriminatory treatment of welfare recipients.  The stigma operates both to disadvantage welfare recipients within their community, but also to damage self-esteem and feelings of self-worth.  In Falkiner the Ontario Court of Appeal recognized this reality in finding “receipt of social assistance” to be an analogous ground under s.15(1) of the Charter.  In doing so, the Court quoted with approval the following passage from the Divisional Court ruling in the same matter:

The regulations [defining “spouse”] reinforce…pre-existing disadvantage and vulnerability.  Persons on social assistance are often stigmatized and feel themselves unworthy.  The serious invasion of their privacy and the unwarranted assumption of their dependency upon a man occasioned by the regulation can only reinforce this unfortunate aspect of their life.”  

Falkiner, supra, para. 96.
PART II – POINTS IN ISSUE

16. Against this factual backdrop, ISAC wishes to address two issues:

(a.) Did the Umpire err in concluding that the impugned provision violates s. 15(1) of the Charter?
(b.) If the answer to the first question is yes, is the impugned provision saved by s.1?


PART III – SUBMISSIONS

A. Does the impugned provision violate s. 15(1)? The Reality of Low-Income Unemployed Workers Lives: Objective Analysis, Context and the Question of Dignity

17. ISAC adopts the statement of law and analysis pertaining to s. 15(1) as set out by Joanne Miller and LEAF. In particular, ISAC wishes to emphasize that a determination of whether or not there has been a violation of s. 15(1) turns on a subjective and objective assessment from the perspective of those claiming the violation, taking into account all of the group’s traits, history and circumstances. The assessment must take into account the broader political, social, historical and legal context in which the alleged discrimination arises. It is with respect to the objective, contextual analysis that ISAC asks the court to consider the alternatives faced by low-income unemployed workers who are subject to a reduced regular benefits period as a result of the impugned provision.

Law v. Canada, [1999] 1 S.C.R.497, paras. 60-68 (Quicklaw), Applicant’s Book of Authorities, Vol. 2,Tab 12. 

18. To fully understand the relevant context, the court must take into account the real and lived experience of  low-income unemployed workers affected by s. 11(6). That context includes an understanding of the experience of those who must attempt to access welfare benefits because of a lack of personal or familial resources when Employment Insurance benefits run out. It also includes a consideration of the impact when, given the restrictive and intrusive eligibility rules, personal and familial resources must be depleted or, in the worst scenario, eligibility cannot be established and the unemployed worker is left destitute. Finally, it requires an appreciation that women, immigrant and disabled workers and workers of colour are more likely to be unemployed and to experience poverty than the norm.

19. A statutory provision which penalizes women and members of historically disadvantaged groups for accessing the special benefits designed to counteract their disadvantage, is, in itself, an assault on the dignity of those affected. The assault is even more severe for those who are consequently forced to endure the further indignity of negotiating welfare eligibility requirements.

20. ISAC concurs with LEAF’s rejection of the Attorney General’s reliance upon the “ameliorative” nature of special benefits to claim that s. 11(6) is immune to Charter scrutiny.  It is important to understand that the impugned provision does not grant benefits, but rather limits them. As noted in Eldridge, whether or not s. 15(1) imposes upon government a positive duty to act so as to prevent inequality, the court has repeatedly held that once the state does provide a benefit, it is obliged to do so in a non-discriminatory manner. 

Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R.624 at pg. 678, Applicant’s Book of Authorities, Vol. 1, Tab 9.

B. Can the Impugned Provision be Saved by Section 1?

(i)
Overview

21.
As noted in R v. Oakes, s. 1 functions in two ways: it constitutionally guarantees the prescribed rights and freedoms, and it articulates the justificatory criteria against which limitations on those rights and freedoms must be measured. The onus is on the party invoking s.1 to provide demonstrative evidence to justify the claimed limitation. In considering whether such a limitation will be permitted, the court must concern itself with the notions of dignity, commitment to social justice and equality, and faith in social and political institutions which enhance the participation of individuals and groups in society. 
R.v. Oakes, [1986] 1 S.C.R. 103 at pg. 135, LEAF’s Book of Authorities, Vol. 2, Tab 26.

22.
The standard of proof is the preponderance of probability. However, the test must be applied rigorously. Within the broad category of the civil standard of proof, there exist different degrees of probability depending on the nature of the case and gravity of the consequences.

R v. Oakes, ibid.,  pp. 137-138.

23. Where evidence is required in order to prove the constituent elements of the s. 1 inquiry, and this is generally so, “it must be cogent and persuasive and make clear to the court the consequences of imposing or not imposing the limit”. The court will also need to know what alternative measures for implementing the objective were available to the legislators. To put it differently, as the court did in Lavoie v. Canada, “the government’s burden under s. 1 is to justify a breach of human dignity, not to explain it or deny its existence”. 

R v. Oakes, ibid., pg. 138.
Lavoie v. Canada, [2002] S.C.J. No. 24,  para. 48, ISAC’s Book of Authorities, Tab 8.

24. Grave consequences resulting from the operation of an impugned provision will dictate a higher threshold in the evidentiary burden imposed on the government. In this case, the context to be considered necessarily includes the fate of low-income unemployed workers who, as a consequence of a reduced entitlement to regular benefits, will be at greater risk than other beneficiaries of having to rely upon personal resources or welfare, or, in the worst of circumstances, becoming utterly destitute. Poverty is a grave consequence. It follows, therefore, that the government’ evidence must demonstrate a high degree of probability that the limitation imposed by the impugned provision should stand.

Thomson Newspapers Co. (c.o.b. Globe and Mail) v. Canada (A-G), [1998], 1 S.C.R. 877, para. 87, ISAC’s Book of Authorities, Tab 9.

(ii)
Sufficiently Important Objective

25. The government has failed to identify any objective, important or otherwise, of the impugned provision. At paragraph 37 of its Memorandum of Fact and Law, the government sets out an objective related to the payment of special benefits. However, it is not the provision of special benefits that is at issue in this case, it is the reduced entitlement to regular benefits that is being challenged. While the government asserts in paragraph 38 of its Memorandum that the limit on benefit weeks payable is one of many controls necessary “to ensure that benefits are delivered to the target populations”, it has provided no evidence to support that proposition or to establish its importance.  Instead, the entirety of its evidence goes to the need for special benefits.  Absent an important objective or the identification of a pressing social problem, such as in Oakes, that is addressed by the impugned provision, s. 11(6) cannot be upheld under s. 1.

(iii) Proportionality
26. Where the court finds an impugned provision is supported by a sufficiently important objective, it must next consider the proportionality of the provision.

a)
Rational Connection to the Objective
27.
In determining whether the measure adopted is rationally connected to the objective, the court will inquire into whether it is carefully designed so as to avoid arbitrariness, unfairness or irrationality. In this case, even if “ensuring that benefits are delivered to certain target populations” were found to be an important objective, the government has failed to provide any explanation or evidence to show how the s. 11(6) limit on regular benefits is related to that objective. 
b)
Minimal Impairment
28. A provision which puts low-income, unemployed workers at greater risk than other unemployed workers of having to deplete personal assets, endure the demeaning and poverty inducing process of applying for welfare or descend into destitution, imposes far from minimal impairment. The government has provided no evidence to explain whether alternatives were considered or why s. 11(6) was adopted. 

c)
Effects of the Impairment
29. As noted above, the effects of the operation of s. 11(6) are grave for the most vulnerable of unemployed workers.  Section 11(6), in effect, penalizes women and those living with disabilities for using special benefits, by putting them in an inferior position relative to other unemployed workers if they subsequently become unemployed.  This undermines the ameliorative effect of special benefits, in addition to exposing vulnerable low-income workers to increased risk of impoverishment, the intensely demeaning and intrusive welfare eligibility procedures and the social stigma attached to receipt of social assistance. The effect is damaging to the dignity of the unemployed worker and her ability to obtain new employment.

30. To the extent that Employment Insurance is intended to have an income security objective, the impugned provision operates at cross purposes to that intent by impoverishing low-income unemployed workers, of whom a preponderance are women. Rather than ensuring income security, the provision creates income insecurity and layers another degree of disadvantage and vulnerability for those who already occupy that unfortunate terrain. This has the effect of unraveling the faith unemployed workers and the general public have in the ability of Employment Insurance, an essential social and political institution, to protect them in the event of job loss.  This is an important factor in the s. 1 inquiry and must trigger a rigorous application of the s. 1 test.

PART IV – ORDER SOUGHT

31. ISAC concurs with the order sought by Joanne Miller.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at Toronto, this 16th day of September, 2002.

Jacquie Chic

Barrister and Solicitor

Income Security Advocacy Centre

425 Adelaide Street West, 5th Floor

Toronto, Ontario M5V 3C1

Tel:   416-597-5820, ext. 5144

Fax:  416-597-5821 
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