DISCIPLINE COMMITTEE OF THE
COLLEGE OF PHYSICIANS AND SURGEONS OF ONTARIO

BETWEEN:

COLLEGE OF PHYSICIANS AND SURGEONS OF ONTARIO

-and-

ROLAND CHEE KONG WONG

WRITTEN SUBMISSION
On a motion by the Income Security Advocacy Centréo participate in the hearing

PART ONE: OVERVIEW
1. This is a motion by the Income Security Advocacy@e (“ISAC”) for an order granting
leave to participate in the hearing pursuant #isl of theHealth Professions Procedural Code.

ISAC seeks leave to present written and oral arguiethe hearing of this appeal.

2. The hearing before this Honourable Discipline Cotteri raises the question of a
physician’s professional obligations when complgtiapplications on behalf of low-income
patients for a Special Diet Allowance. The Spe&lat Allowance is a benefit that provides
additional income to Ontario Works and Ontario Dity Support Program (ODSP) recipients
who could not otherwise afford to pay for the fabdy require as a result of particular medical

conditions. This is a benefit designed to imprdwe hiealth of impoverished Ontarians.

3. None of the individuals for whom Dr. Wong complet&pecial Diet Allowance

applications are participating as parties in tharing.

4, ISAC is a provincially incorporated, specialty legénic that is funded by Legal Aid

Ontario to advance the rights, interests and syst@oncerns of low-income Ontarians with
respect to income security programs. ISAC is thly tegal clinic wholly devoted to systemic
advocacy on income security issues and has dewklppdicular expertise in respect of the

Special Diet Allowance.



5. The outcome of this proceeding could have significanintended consequences for low-
income patients across the province, many of whaom kaghly dependent upon medical
professionals to complete application forms in otdeaccess necessary social benefits. Thus, it
is important that the perspective of social asstarecipients — the patients — be taken into
consideration. ISAC wishes to participate in thisgeeding in order to ensure that the Panel
considers the potential impact of its decision uptsnclient community: social assistance
recipients in Ontario. ISAC is uniquely placed toyde assistance to the Discipline Committee

in this respect.

PART TWO: FACTUAL OVERVIEW

A. Facts and issues in the proceeding that pertain the proposed intervention

6. The Special Diet Allowance is a benefit availaldesligible recipients of Ontario Works
and the Ontario Disability Support Program. Theowa#ince provides additional funding to
individuals with proscribed medical conditions wiegjuire supplementary funding for the costs

of a special diet, over and above the costs ddiredsird healthy diet.

0. Reg 222/98, s. 30(1)(4) (General Regulation to ¥Batario Disability Support Program Act, S.0O. 1997,
¢ 25, Sch B).

0. Reg 562/05, Schedule 1 (Prescribed Regulation to @ario Disability Support Program Act, S.O.
1997, ¢ 25, Sch B).

0. Reg 134/98, s. 41(1)(4) (General Regulation to fBetario Works Act, S.0. 1997, ¢ 25, Sch. A).
O. Reg 564/05, Schedule 1 (Prescribed Regulation to@mgario Works Act, S.0. 1997, ¢ 25, Sch. A).

7. Dr. Wong is alleged to have committed acts of msif@nal misconduct with respect to
the completing of Special Diet Allowance forms fmatients between approximately 2004 and

20089. In particular, it is alleged that Dr. Wongrouitted the following acts of misconduct:

a. Failed to maintain the standard of practice ofgilefession and was incompetent
in his care and treatment of 15 patients, betwestary 2008 and February
2009, in terms of his record-keeping, failure tket@roper histories and failure to
perform appropriate medical examinations, includirggnostic testing.



b. Completed and signed Special Diet Allowance fornetwieen approximately
2004 and 2009 without confirming dietary restriogp allergies, etc., as reported

by patients, and continues to do so.

c. Submitted billings to OHIP for completing SpecialieD Allowance forms
between approximately 2004 and 2009 without configrdietary restrictions,

allergies, etc., as reported by patients, and ©oas to do so.
See Notice of Hearing, p. 4.

8. This proceeding was initiated by a letter from tAssistant Deputy Minister of
Community and Social Services requesting an ingastin. A physician’s professional
obligation in terms of completing social benefitpApation forms is the central issue in this
proceeding.

B. The Expertise of the Income Security Advocacy Cengr

9. ISAC is a provincially incorporated, specialty leghnic funded by Legal Aid Ontario to
advance the rights, interests and systemic conagfrriew-income Ontarians with respect to
income security programs. ISAC is the only legaliclwholly devoted to systemic advocacy on
income security issues. It carries out this lavomef mandate through test case litigation, policy

advocacy, community development and public edunatio
Affidavit of Mary E. Marrone, para. 4.

10. As summarized in the affidavit of ISAC’s Directof Advocacy and Legal Services,
Mary E. Marrone, ISAC has developed unique knowdedod expertise on the purpose,
implementation and systemic issues arising in thavipion of social assistance within the
province of Ontario. ISAC has been granted inteovestatus in other significant legal

proceedings on the basis of this expertise.
Affidavit of Mary E. Marrone, paras. 5-15.



11. ISAC has particular expertise in the Special Didbvkance. Since 2007, a significant
proportion of ISAC’s litigation and advocacy resoes have been devoted to the Special Diet

Allowance.
Affidavit of Mary E. Marrone, para. 16.

12.  When eligibility for the allowance shifted to a diion-based approach in 2005, many
recipients saw their Special Diet Allowance sigrafitly reduced or eliminated. Community
legal clinics across the province were inundateth wequests for legal assistance from social

assistance recipients.
Affidavit of Mary E. Marrone, para. 20.

13. As the legal clinic specializing in test case atign involving social assistance, ISAC
took on a central role in the Special Diet litigatithat resulted from the changes to the program.
In partnership with Legal Aid Ontario’s Clinic Resae Office (“CRO”), ISAC took four “lead”
cases to the Human Rights Tribunal of Ontario, mguhat the new Special Diet schedule
discriminated on the basis of disability by exchgliand/or under-funding medical conditions

that required a special diet.
Affidavit of Mary E. Marrone, para. 21.

14. In February 2010, the Human Rights Tribunal relddbe “Lead” case decision Ball v.
Ontario, concluding that the Special Diet Allowance disgnatorily under-funded diets for

hypertension, hyperlipidemia, hypercholesteroleamd obesity.
Affidavit of Mary E. Marrone, para. 22.

15. As aresult, a new Special Diet Allowance schedvds introduced in April 2011. That
schedule implements many of the recommendationthe@fgovernment’s own Special Diets
Expert Review Committee (a 14 member group of eseexperts convened to advise the

MCSS) and corrects discriminatory funding for a twemof included conditions.
Affidavit of Mary E. Marrone, para. 23.

16.  Despite the recent changes, litigation concernmggSpecial Diet Allowance is ongoing.
ISAC is coordinating all of the human rights apations for the approximately 100 clinic-



represented clients that remain to be litigatethatHuman Rights Tribunal. This litigation is
proceeding on a condition-by-condition basis with hext lead cases to be heard in early 2012.
These lead cases will be presented and arguedA® #\d the CRO. ISAC and the CRO are
also providing advice and assistance to the clayistem in respect of the 500 Special Diet

appeals still to be heard at the Social Benefitisufal.
Affidavit of Mary E. Marrone, para. 25-26.

C. The physician’s role in the social benefits system

17.  There are a number of social assistance benefitpeograms that can only be accessed
by way of forms completed by medical professionale Special Diet Allowance is just one of
many. Other key programs include the Canada Pemdem (Disability), Workplace Safety and

Insurance benefits, and the Ontario Disability Supprogram (“ODSP”).
Affidavit of Mary E. Marrone, para. 30.

18.  Access to these benefits can drastically increaseuality of life and health for some of
Ontario’s most vulnerable people. Having access tibeating physician who is prepared to
complete social benefit applications in a timelyd acomprehensive manner is absolutely

essential for many impoverished Ontarians.
Affidavit of David Balderston, para. 13.

19. There are a number of barriers that can make ficdif for low-income Ontarians to

access medical professionals to complete sociaflhepplication forms, including:

a. Shortages of physicians in parts of Ontario, paldidy the south-east and north.

b. Distance and lack of transportation to physicianparts of Ontario, particularly

rural and northern Ontario.

c. Variations in access to medical professionalsridividuals based on factors such

as socio-economic status, sex, age, race, languabeesidence.



20.

d. Complexity and/or lack of understanding of the ferby physicians, leading to

inaccurate or incomplete forms being submittedecigion-makers.

e. Some physicians refuse to complete these typesriwist

Affidavit of Mary E. Marrone, Exhibit G: StatisticSanada, “Access to a regular medical doctors, 2010
(82-625-X)

Affidavit of Mary E. Marrone, Exhibit H: “Regular edlical doctor 2007/2008 by health region” (82-583-
XIE).

Affidavit of Mary E. Marrone, Exhibit I: Nabalamb& Millar (2007), “Going to the doctor” (Statistics
Canada, Catalogue 82-003).

Affidavit of Mary E. Marrone, Exhibit J: Commissidar the Review of Social Assistance in Ontarion@u
2011), “A Discussion Paper: Issues and Ideas”.

Affidavit of Mary E. Marrone, Exhibit KAnglican Social Services Centre 454 (2007), “ODS#plication
Support Worker Pilot Project — Outcomes and Reconaagons”.

Affidavit of Mary E. Marrone, Exhibit L: ISAC (2003"“Denial by Design”.

Affidavit of Mary E. Marrone, Exhibit M: ODSP Actio Coalition (June 27, 2011), “Dignity, Adequacy,
Inclusion: Rethinking the Ontario Disability Supp&rogram”.

Affidavit of David Balderston, para. 19.

Even in circumstances in which a physician is @ and prepared to complete social

benefit forms, applicants have experienced diffiealin having social benefit forms completed

in a timely and complete fashion. Common problemsoantered by the legal clinic system in

respect of ODSP application forms include: a) datagompleting the forms, including missing

deadlines, resulting in delay in accessing benelfifssections seeking narrative accounts left

blank or completed in only a cursory fashion; djufe to list all of the patient's medical

conditions; d) failure to list any or all of thetpant’'s limitations and restrictions; e) failure to

complete all sections on the forms; f) inconsist@ntontradictory medical information. These

types of difficulties reflect a reluctance on thartpof some physicians to engage in the

administrative work of completing such forms, amé aot unique to the ODSP application

process.

Affidavit of David Balderston, para. 22-23.
Affidavit of Mary E. Marrone, para. 34.



21. When the new Special Diet Allowance forms wereadtrced in April 2011, there was
little guidance provided from the MCSS. ISAC praaidassistance to the health professions
through the publication of an Information Sheetlealth professionals, which was endorsed by
a number of key health professional institutiong;luding the Association of Local Public
Health Agencies, the Association of Ontario Healtkentres, the Association of Ontario
Midwives, Dietitians of Canada, Health Providersaiwgt Poverty, the Ontario College of
Family Physicians, the Ontario Public Health Asation and the Registered Nurses’

Association of Ontario..
Affidavit of Mary E. Marrone, para. 24.

22. Nonetheless, areas of concern and confusion rechaane in August 2011, the
MCSS issued a “supplementary fact sheet” to headtle professionals in order to give greater
clarity. In particular, MCSS has had to give diregtto health care professionals in respect of
how to complete the forms for individuals who ardgitted to a diet in respect of unintended
weight loss. Prior to this clarification, it wastndear whether a patient had to be experiencing
weight loss at the time the forms were completdae Bupplementary fact sheet” clarifies that a
physician can check off an unintended weight laggldion for patients who experienced weight

loss in the past and who requires dietary modificetin order to maintain their weight.
Affidavit of Mary E. Marrone, para. 25.

23. A narrow interpretation of the forms would have identhe allowance to many
individuals with wasting disease who require theveance in order to maintain their weight.
This example demonstrates the importance of cleamwunication with health professionals in
order to ensure that the intended recipients ofiabdeenefits can receive them. It also
demonstrates the potential harm a too narrow approan have for patients who depend upon

social benefits.

PART THREE: ISSUES
24. The issue to be determined on this motion is whetB&C should be permitted to

participate in the hearing.



PART FOUR: LAW AND ARGUMENT

A. Principles governing participation by non-parties n CPSO hearings

25. Pursuant to section 41.1 of théealth Professions Procedural Code, the Discipline
Committee may allow a person to participate in aring where their participation would be of

assistance to the panel:

41.1 (1) A panel, on application by a person vghioot a party, may allow the person to
participate in a hearing if,

(b) the participation of the person, would, in th@nion of the panel, be of assistance to
the panel.

Health Professions Procedural Code (Schedule 2 to Regulated Health Professions A2911S.0. 1991,
Chapter 18), s. 41.1.

26. ISAC is not aware of any Discipline Committee otheat jurisprudence that has
considered this particular provision in thi&¥ocedural Code. However, the public interest
intervenor jurisprudence from the higher courtsvites a number of useful principles that can
guide this Honourable Discipline Committee in itetatmination of whether ISAC’s

participation would “be of assistance to the pdnel.

27. The Supreme Court of Canada has observed thatitpuitérest organizations are, as
they should be, frequently granted intervener stabhecause “the views and submissions of

interveners on issues of public importance fredyebvide great assistance to the courts.”

Canadian Council of Churchesv. Canada (Minister of Employment and Immigration), [1992] 1 S.C.J. No.
5 at para. 43.

28. The general principles to be considered on a matomtervene were set out by the
Court of Appeal of Ontario iPeel (Regional Municipality) v. Great Atlantic and Pacific Co. of
Canada. The Honourable Chief Justice Dubin, as he thes stated as follows:



Although much has been written as to the propertarsato be considered in
determining whether an application for interventstrould be granted, in the end,
in my opinion, the matters to be considered arenhre of the case, issues
which arise and the likelihood of the applicantngeiable to make a useful
contribution to the resolution of the appeal with@ausing injustice to the
immediate parties.

Peel (Regional Municipality) v. Great Atlantic and Pacific Co. of Canada [1990] O.J. No. 1378 (C.A.) at p.
3.

29. In order to make a useful contribution, proposetrirenors must be able to offer a
unique or different perspective that goes beyoumtl dffered by the parties. Experience, expertise
and the ability to assist the court on legal issaes key factors in determining whether an
intervention is appropriate.

Peel (Regional Municipality) v. Great Atlantic and Pacific Co. of Canada [1990] O.J. No. 1378 (C.A.).

R.v. M(A), 2005 CanLll 33773 (Ont. C.A.).

Childsv. Desormeaux (2003),67 O.R. (3d) 385 (Ont. C.A.) at para. 10.

Halpern v. Canada (Attorney General), [2003] O.J. No. 720, para. 9, 16, 29, 32, 34.

Sadium Corp. of Ontario Ltd. v. Toronto (City) (1992), 10 O.R. (3d) 203 at 207-208 (Div. Ct.)

30. In cases of societal importance, proposed intemgeneed not show a “direct interest in
the appeal.” For example Halpern, a case involving same-sex marriage, the Coulippieal of
Ontario granted the Canadian Human Rights Comnmgsi@rvenor status in order to assist the
court in “considering the interplay of competinderests” arising in the case, even though the

court concluded that the Commission did not hag&ext interest in the appeal.
Halpern v. Canada (Attorney General), [2003] O.J. No. 720, para. 9.

31. Where a case has implications beyond the immegiatBes and raises issues of
public interest, the participation of intervenorshaappropriate expertise can assist by bringing a
broader context to the attention of the court.

Peel, supra.

Halpern, supra at para. 10.

Ontario Human Rights Commission v. Christian Horizons, 2008 CanLll 68129 (ON SCDC) at paras. 3, 5.
Childs, supra at para. 10.
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B. ISAC’s proposed participation

32. ISAC takes no position on whether Dr. Wong's cordaonstituted professional
misconduct. Rather, ISAC seeks to play a publiergdt role by ensuring that this Honourable

Panel considers the potential impact of its denisipon social assistance recipients in Ontario.

33.  There can be no doubt that this proceeding ragseges of significant public interest and
importance. The proceeding involves access to rifiignt social benefit that is essential for
thousands of low-income Ontarians in order to naamtheir health. The Special Diet Allowance
is only one of many social benefits that can ordyaocessed with supporting evidence from a
medical professional. A ruling in this proceedinguld have implications well beyond the

Special Diet Allowance.

34. The perspective of the Ministry of Community anci@bServices (MCSS) is before this
Honourable Panel. However, the perspectives oMing’s patients and the many low-income

Ontarians who could be affected by a ruling in gnisceeding are not.

35. Itis submitted that the facts outlined above dsthlthat ISAC has experience and expertise
on the purpose, implementation and systemic isatissg in the provision of social assistance
within the province of Ontario and with the Spedét Allowance in particularArising from its

unique expertise, ISAC proposes to make arguméatsare distinct from the other parties to this

proceeding.

36. If permitted to participate in this proceeding, ISAvill make submissions that address

the following issues:

a. Physicians are the gatekeepers to a number ofl dJuemefits that are necessary
for the survival and well-being of many low-incondésabled persons. Social
benefit administrators must be able to rely upoysphan certification in order to

make decisions about program eligibility.
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b. There are already barriers to the timely and atewampletion of forms for low-

income Ontarians.

c. Any chilling effect upon a physician’s willingnede complete social benefit
application forms could exacerbate the alreadytiegjroblem of the denial of

benefits for Ontario’s most vulnerable populations.

d. The imposition of a burden upon physicians to cahduedically unnecessary
testing could cause physicians to avoid or refusedmplete these types of

applications forms.

e. Fear of discipline could also cause physicianefose to complete social benefit

application forms.

f. Concerns of a chilling effect are increased if ¢hisrno corresponding obligation
upon physicians to complete forms for their pasemt to assist individuals who

do not otherwise have access to family physicians.

g. Professional standards in respect of the complagfosocial benefit application
forms should not compromise access to social bsndfi discipline can flow
from the manner in which social benefits forms aoenpleted, corresponding
guidance should be given in respect of a physisigiositive obligations to
complete the forms. If there is no obligation ugatysicians to complete forms
for their patients, vulnerable and impoverishedddians will be disadvantaged in

accessing social benefits that they require far trexy survival.

37. It is therefore respectfully submitted that in tii@que circumstances of this proceeding,
there is scope for ISAC to assist this HonouralaledPin providing an enhanced perspective on
certain aspects of the public interest at stak&Cl8an make a useful contribution in respect of
the weighing of the compelling public interest ireyenting the creation of any additional

barriers to accessing social benefits.
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38. None of the parties would suffer an injustice sHdothlis request to participate be granted.
ISAC does not seek to add to the evidentiary red@AC’s participation would not cause delays in
the hearing.

39. ISAC respectfully submits that it has the expereeaad expertise to bring a distinct public

interest perspective to this proceeding that vellob assistance to this Honourable Panel.
PART FIVE: ORDER SOUGHT
40. It is therefore respectfully requested that ISACpkeemitted to participate in the hearing

by way of oral and written submissions.

Date: September 16, 2011

Jackie Esmonde (LSUC 47793P)

Income Security Advocacy Centre
425 Adelaide Street West! Bloor
Toronto, Ontario

M5V 3C1

Tel:  416-597-5820 (X 5153)
Fax: 416-597-5821

Lawyer for ISAC

TO: Registrar, College of Physicians and Surgedi3ndario
80 College Street
Toronto, Ontario
M5G 2E2

AND TO: Roach, Schwartz & Associates
688 St. Clair Avenue West
Toronto, Ontario
M6C 1B1
Peter Rosenthal

Tel:  416-657-1465
Fax: 416-657-1511

Lawyer for Dr. Roland Wong



AND TO:

13

College of Physicians and Surgeons of Qatar
80 College Street

Toronto, Ontario

M5G 2E2

Carolyn Silver and Lindsay Cader

Tel:  416-967-2600 (X 463)
Fax: 416-967-2647

Lawyer for the CPSO
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