Daily Reports from the Inquest into the Death of Kimberly Rogers: Archive

October 15, 2002

The first day of the Inquest into the death of Kimberly Rogers was taken up mostly with Coroners instructions about the process, and with an outline of the evidence assembled by the investigators.

Key points:   

· The OPP constable who summarized the chronology of events leading up to Kimberly Rogers’ death focussed on the amounts of prescription medications that she received, as well as her past history of visits to walk in clinics in addition to her family physician.  However, by the end of the day it turned out that the investigators had erred in listing the amounts of medication.  Kimberly actually only obtained her medication from her family physician and only in the amounts allowed under the Ontario Drug Benefit plan.

· In May, 2001 Kimberly Rogers appealed her conviction and sentence, stating she did not understand the meaning and consequences of the guilty plea.  At around the same time, she also launched her Charter Challenge to the suspension of her welfare benefits.

· Among the 18 volumes of documentary evidence amassed by the Coroner’s investigators, 5 volumes contain the Ontario Works Act, regulations, policies and procedures.

From the way the evidence was presented today, it is clear that the focus by some of the parties for the next few weeks will be on the personal.  The Public Interest groups there, (Ontario Social Safety NetWork/Steering Committee on Social Assistance, the Sudbury Social Planning Council, and the coalition of Canadian Association of Elizabeth Fry Societies/LEAF/NAWL/NAPO, will be there to bring out the larger issues involving government policies.

To paraphrase Justice with Dignity spokesperson, Laurie McGauley, whatever the precise cause of Kimberly Rogers’ death, it is clear that we as a society failed her in life.

· Barbara Anello and Nancy Vander Plaats (OSSN)

October 16, 2002

The testimony on Wednesday, October 16 was given by various police officers who came to Kimberly Rogers' apartment on the evening she died to investigate.  

· Although the heat wave at the time was well documented, the police officers kept minimizing the temperature.  While one of them stated that he saw a thermometer in her kitchen registering 34 C., he called that "in the mid 80's " F.  Another officer said it was about 78!  As well, in their questioning, lawyers for the government kept emphasizing that there was a fan in the apartment as well as two open windows (but the windows in her bedroom were not able to be opened).  

· There was a window from a landing onto a rooftop by which it was possible to get out of Kimberly Rogers' apartment and sit on the roof.  Government lawyers kept emphasizing that Kimberly Rogers could have gone outside through that window, although no evidence has been given that she did.

· All officers stressed that the apartment was "messy", in "disarray", "untidy", one calling it "filthy".  The photos showed three small rooms with clutter like mail and papers on tables, along with a glass, some snack foods, etc.  They emphasized a plate with a pizza crust on it.  It seems very important for the authorities to keep on stressing how this 8 ½ months pregnant, stressed woman stuck in her apartment in the middle of a heat wave was eating snack foods and not always cleaning up.

Naturally the media is going to focus on whatever evidence is given that day.  Some days, when the evidence is all about the medications and the details of the scene, the larger context gets ignored.  But before this is over there will be plenty of evidence about how Kimberly Rogers had to survive on $18 per month after rent, how the fraud charge, house arrest and cancellation of her assistance affected her, and how she was fighting back. 

· Nancy Vander Plaats (OSSN)

October 17, 2002

On October 17, testimony was given by a toxicologist and by a pathologist. There were many technical details and scientific studies cited. The number of days from when Kimberly Rogers was last seen, until her body was found, as well as the extreme heat in her bedroom, would have affected the level of drugs found. In summary, the scientific experts cannot be at all certain about how much medication Kimberly Rogers took, or even which day she died.

· It’s possible she may have simply taken two or three times her prescribed dosage, rather than the 80 pills that has been mentioned previously.

· She could have died any date from the 6th to the 8th.

· Kimberly Rogers had stopped using any alcohol because of her pregnancy, and no liquor bottles were found in her apartment. (Despite this, government lawyers kept referring to levels of alcohol in her body, which probably came wholly from the natural processes which occur after death.).

· According to the scientific experts, the overdose could have been either accidental or intentional.

For the public interest groups, it is clear that whether it was accidental or not, Kimberly Rogers’ death happened due to the combination of factors which shaped her life, including her poverty and the harsh penalties imposed on her for attending university while on assistance.

At the end of the day, Terry Pyhtilla started his testimony. He is the father of her unborn child, and the person who found her body. Besides the heartbreaking details of that discovery, his evidence began to paint a picture of what Kimberly Rogers’ life was like in those last few months. She had been excited about her child, and began to eat better and be more active. However she was of course very upset about the charge of welfare fraud, and was stressed about what would happen when she went to court. After her conviction she told Terry that a deal had been worked out, and she pled guilty and received house arrest. She seemed very relieved that she did not have to go to jail. It appears quite obvious that she did not know that her welfare assistance would be cancelled.

Terry Pyhtilla’s testimony continues on Friday.

- Nancy Vander Plaats (OSSN)

October 21/22, 2002   

Kimberly Rogers’ family physician discussed the medication that he had prescribed.  He increased the dosage  because of her migraines and anxiety, and he says he stressed that taking over her prescribed amount would be toxic.  As the media reported, his opinion is that her overdose was intentional.

Dr. Clendenning stated that although Kimberly Rogers was very stressed, she was also proud about moving her life forward by doing so well in college and improving her lifestyle after becoming pregnant.

In response to questions from OSSN/SCSA counsel Cindy Wilkey, Dr. Clendenning stated that the lifetime welfare ban is cruel and unusual punishment; it would be like a death sentence if no provisions are made to meet medical needs.  He also expressed disapproval of the amount that Kimberly Rogers had to live on, saying people have to eat.

October 23, 2002  

Testimony was given by the Financial Aid officer for Cambrian College, who dealt with Kimberly Rogers OSAP loan applications.  When her receipt of both OSAP and welfare came to light in November, 1999, Ms. Rogers wrote a letter to OSAP:  excerpts of her letter:

“I realize that I have made a huge mistake and do not want to be arrested or charged with fraud.  I have no criminal record… I hope you will take this letter into consideration and accept my sincere apologies and please let me finish my schooling…I am truly sorry and the only way I can redeem myself is to finish school and get a good job so I can repay my mistakes.”

The financial aid officer told Ms. Rogers that she was ineligible for any more OSAP to complete her social work program from January to May, 2000.  She was also cut off welfare as of November, 1999.  He wanted to help her to complete her schooling, so he arranged for two bursaries totalling $1200 to be given to her.  He wrote a very complimentary letter about how well she was doing in school and her need for financial help to complete her program.

The manager of a group home/respite service where Kimberly Rogers did her social work field placement gave evidence about how well she did in her placement; that she was very dedicated, worked extra hours, communicated extremely well with the youth in the program; that she would have been a dynamite social worker.  She also said Kim was “beyond broke,” that sometimes the only food she had was what she got at the group home, and frequently had no bus fare.  (This was during the period when Ms. Rogers had neither OSAP nor welfare).

October 25, 2002

The Ontario Work's Eligibility Review Officer (ERO) continued on the stand today. 
The ERO testified that only 10 cases were reported to police for welfare prosecution from 1999 to 2001. This is a very low percentage of the Ontario Works (OW) caseload which in 1999 were 6,029 cases; in 2000 -- 4,644 cases, and in 2001 -- 4,899 cases. 

The ERO was asked by Jacquie Chic, counsel for the OSSN/SCSA coaltion, if she was familiar with an Ontario Works policy regarding the recovery rate for overpayments (the rate of recovery is set at 5% but can be raised to 10% if there's capacity to pay the 10% or reduced when it would cause undue hardship). The ERO responded that she would have read it at least once in her life. She stated that the Sudbury OW office collects at a 10% recovery rate - which is the default position in Sudbury. When the ERO was questioned by Ms. Chic about what triggers came into play for OW officers to refer cases to an eligibility review, the ERO responded with the example of high rent payments beyond what an OW recipient could afford from their monthly benefit. The ERO testified that the maximum shelter allowance for a single person is $325 plus $195 for basic needs for a total of $520 monthly. The ERO was not permitted to respond to a question regarding her opinion of the adequacy of the OW shelter allowance. 

In terms of what constitutes “welfare fraud”, the ERO responded:
- unreported income; and
- categorical ineligibility - eg. living with a spouse (co-habitation), assets beyond the maximum allowed.

In terms of what constitutes "income", the ERO responded:
- all wages, salaries
- pension income
- value of a sale from an asset
- cash advances and lines of credit
- proceeds from loan
- loans
- donations 

In terms of what isn't deemed as "income", the ERO responded:
- casual gifts to children made around special occasions (birthdays, Christmas)
- clothing
- food
- meals 

The ERO was asked by Chantal Tie, counsel for the CAEFS coalition, what would happen should a person on OW sell a fridge for $500 -- would the amount be considered income? The ERO initially responded no, that it would be considered an asset. However, when Ms. Tie read from the OW policy, the ERO changed her response to agree that the $500 would be considered as income in the month received, and as an asset in the following month (as per the OW Policy). 
Another example was provided by Ms.Tie to clarify what constitutes "income" even when there is no actual net gain to the individual in receipt of OW. Ms. Tie asked the ERO whether a loan of $500 made by a person on OW to a neighbour would be deemed as "income" when repaid. The ERO admitted that the $500 would be deemed as income and offered a remark that she would be questioning where the individual would have got the $500 to lend out in the first place. As Kimberly Rogers had no NET gain from her OSAP loan, Ms. Tie asked the ERO if there wasn't an alternate way to deal with the situation other than to criminally prosecute Kimberly Rogers. The ERO reserved her right not to express her opinion unless directed to do so by the coroner.
· Nancy Vander Plaats (OSSN)

Kimberley Rogers Inquest - October 31, 2002

Cross-examination of the Crown involved at Kimberly’s sentencing hearing continued today.  

He told the inquest that he did not know what effect the sentence would have on Kimberly, or what assistance from the community she would require.  He was only aware that she would be receiving help from friends and relatives.  He did not know whether the 3-month ban on benefits had been taken into consideration by Kimberly’s defence counsel or by Kimberly.  There was no discussion directly between himself and Kimberly’s defence counsel on the impact of the suspension of benefits.  From this he concluded that defence counsel did not feel the conditional sentence was unduly harsh.

He told the inquest that he felt the conditional sentence was an appropriate one based on the information that was provided to the court and the seriousness of the offence.  He stated the court’s focus in cases of this type was general deterrence, and that there had to be a clear message to the community that there would be consequences for such an offence.  

In response to a question from a juror as to what would happen in a similar case where a defendant suffers from a mental disorder or depression, the Crown replied that he felt certain a pre-sentence report would have been ordered by the Judge.  

Kimberly’s defence counsel gave evidence of his involvement in the case, but he was restricted to only giving evidence that was outside of solicitor-client privilege.  He stated that he felt that the conditional sentence Kimberley received was a fair sentence, given the seriousness of the charge and the level of breach of trust, as she had repeatedly misled Ontario Works and OSAP in her declarations of income.  He advised that he only provided the court with the details he felt were necessary.  He told the court that after reading the disclosure and discussing it with Kimberly, he thought there was a likelihood that she would be convicted.  He told the inquest that Kimberly was aware of the facts that were presented to the Court in the joint submission, and that he was aware of the ban at that time.  He stated he would never have recommended the conditional sentence if he felt it was not appropriate, and that the sentence was in line with jurisprudence.

Defence counsel also told the inquest that he had known from handling other OW fraud cases that a suspension of benefits would be imposed.  He was unsure how long the suspension would last and stated that he told Kimberley to contact the OW office to determine how long her benefits would be suspended for.  He stated that two days before the trial, Kimberley advised him that OW told her that the suspension would be 3 months.   

Ms. Rogers’ counsel on the charter challenge will give evidence on Friday, November 1, 2002.

Monday, November 4, 2002

Kimberly’s sentencing supervisor commenced testimony today.  She gave evidence about the first contact with Kimberly through to her last contact on August 1, 2001 at Kimberly’s home.  She told the inquest that Kimberly was very compliant with the terms of her house arrest, and that Kimberly never made any request to her for a change in her terms.  She stated that Kimberly’s order allowed for the supervisor to permit her to leave her home for such other circumstances as she would allow.  The supervisor said she would have allowed such outings permitting Kimberly to leave for the benefit of her well being, but that Kimberly never contacted her to make any special requests other than to arrange meetings with her lawyer or with scheduled appointments outside the Wednesday 9am to 12noon timeframe.   She also discussed that Kimberly would have been allowed to leave her home for the purposes of looking for work or engaging in employment, however she did feel that Kimberly was restricted in what work she was able to do because of her pregnancy.   She also admitted that she had never discussed with Kimberly, primarily because she never asked her, what Kimberly’s parameters were within her home that would not constitute a breach of the house arrest order.  She indicated that Kimberly was able to sit on a porch, or be in her yard, and not strictly confined to the inside of her home.

She told the inquest that Kimberly looked lethargic, red faced and sweaty when she first met her, probably due to her pregnancy.   On her first assessment of Kimberly, she determined that she was not a risk to society, and was assessed at needing medium supervision, however because of the seriousness of the offence, it was mandatory that she meet with her supervisor bi-weekly which is the most frequency for serious offenders.  She also said that Kimberley seemed shocked that her benefits were cancelled for 3 months.  When questioned by Cindy Wilkey of the Income Security Legal Clinic, she agreed that Kimberly’s circumstances were dire, and that certain basic needs would need to be met for people under conditional sentence orders.   Also special diets would be needed for pregnant women, and money to obtain baby items.    When asked who she felt would be responsible for this type of support, she said that the Sudbury community agencies would be expected to help Kimberly or anyone else who was in similar circumstances faced with no income and under house arrest.  

Tuesday, November 5, 2002

The inquest heard testimony from social workers with 4 agencies in Sudbury who assisted Kimberly after her welfare fraud conviction.  

Evidence was given from the Program Co-ordinator-Financial & Peer Support for Elizabeth Fry Society.  She stated she first met Kimberly shortly after her house arrest sentence, and that Kimberley’s main concerns at that time were she had no income and could not pay the rent, her medication was running out, she was pregnant and under house arrest.   The agency knew she needed immediate action, gave her list of agencies to contact and arranged for a box of food for her.   Contacts were made with other community agencies who could support Kimberly.   She arranged for contact with OW to seek help with reinstating benefits and health care benefits.  She was told by OW that benefits could not be reinstated, and that health care benefits also suspended.  OW did however contact her back to say the municipality would reinstate a drug card for Kimberly because of her need for anti-depressant medication.  She told the inquest Kimberly was very stressed during the first month of their contact, that Kimberly was living on the edge as she did not feel the court challenge on the lifetime ban would go in her favour.  Upon discovering her benefits would be suspended for 3 months, the worker did not think that Kimberly understood the impact and gave no thought to how she would live.  She stated that once Kimberly’s benefits were restored and her pregnancy became more advanced, her stress was caused from other concerns.  Kimberly seemed to place more concern on her ability to provide for herself on the little money she had available, and to make sure she would be able to care for her baby.  The E-Fry worker said her last contact with Kimberly was on August 3, 2001 by way of a telephone call.  Kimberly did complain about the heat in her apartment, but seemed very excited in that conversation about her expected baby.  She was positive about her reconnection with her family and had been spending more time with her mother and sister.  The E-Fry worker told the inquest that Kimberly expressed she knew she had made a mistake with the fraud, but she had tried to change her life.  She said that Kimberly did not want to go to jail or lose her apartment and belongings.  She seemed resolved to putting in the house arrest time and thought that she was strictly confined to her apartment.  Kimberly was also concerned about the criminal conviction having an impact on her ability to work in the field of social work. 

The Executive Director of the Pregnancy Care Centre gave evidence next.  She first met Kimberly on April 20, prior to the conviction.  She told the inquest that Kimberly did not seem to know what would happen on her court date, and did not seem to know that she would lose her benefits.  Kimberly indicated she was excited about her pregnancy, as it was her last chance to become a mother because of her age.  She talked about the services they provided to Kimberly, none of which were financial.  They did provide her with food, counseling (which included budgeting), and donations of baby items.   90% of the Care Centre’s clientele are in receipt of OW.  She indicated that the level of assistance from OW is insufficient for most to meet their basic needs of housing, food and clothing.  Her clients frequently have to use the food banks, soup kitchens and rely on charity.  Most she indicated want to go back to school so they can get off the OW system.  She also stated that some clients who are in school and on OW stoop to other means of support not lawful.  She told the inquest that Kimberly felt embarrassed to be on OW and obtaining charity which was a common feeling of most of her clients.  Kimberly told her that she was excited about her court challenge on the ban of her benefits as not only would it help herself, it would help others in her same situation.  By late July, 2001 Kimberly was suffering from the extreme heat, she was swollen, and had difficulty breathing.  She indicated to her that she felt trapped in her home.  The worker’s last contact with Kimberly was July 28, 2001.

The Director of Birthright was called next.  She was contacted by E-Fry about Kimberly’s situation in early May 2001.  She was in regular contact with Kimberly from that period until her death.  Birthright provided Kimberly with baby items, and visited her often in her home.   She told the inquest that Kimberly seemed shocked to not have any money to support herself, and felt that she was being punished for her crime over and over.  Kimberly felt she had no choice but to go through the house arrest.  She last saw Kimberly on August 6, 2001 in Kimberly’s home.  Kimberley had asked her to pick up some medication and that she was very concerned that day about her health.  She appeared extremely hot and sweaty.  The worker said that she picked up some medication, milk, Pepsi and peaches for Kimberly that day.  She tried to encourage her to go to a medical clinic but Kimberly said she could not as the terms of her house arrest would not let her leave.

The Family Support Worker from Better Beginnings Better Futures testified next.  She first met Kimberly in early May on a referral from E-Fry.  Kimberly did not meet their criteria for their program as she lived outside of the geographic area, and did not have a child or children between age 4-8.  The worker indicated that she does not tell someone initially that they do not meet their criteria and tries to assess what referrals can be made for assistance.  She did continue to help Kimberly by providing rides to her appointments and offered to buy her food and medications at the beginning as she felt she was in extreme need.  She stated she could not believe that a pregnant woman could be under house arrest with no income support, and only being allowed out of her apartment for 3 hours per week.  

All 4 agencies stated they did not have the resources to provide the level of assistance to pay for shelter or food for anyone who would be faced with a 3-month ban or a life-time ban.  All four agencies told the inquest that the province did not consult with them on their capacity to provide supports to people faced with a life-time ban from receiving social assistance prior to enacting the law.  They also were not aware of any research or evaluation that may have been done on the impact this would have on agencies  ability to support.

On Wednesday, November 6, 2002, the OW worker handling Kimberly’s file and the Administrator of OW will be expected to testify.

Wednesday, November 6, 2002

The OW Caseworker who dealt with Ms. Rogers from her reapplication in March, 2001 until the file was closed testified.  (Previous workers who dealt with her were not called as witnesses, only the ERO who decided to prosecute).

The worker did about a 40 minute interview with her.  The only information she had were the notes from the Income Screening Unit when Rogers called to reapply.  This stated that Ms. Rogers  last worked in January, 2001 at a call centre; had quit for medical reasons, had Dr’s letter; she was pregnant, was treated for depression.  This worker filled in the nine page application form (entered information into computer and it was then printed out); also went over the consent form, participation agreement and Rights and Responsibilities form, as well as all the documents that Ms. Rogers had to supply. 

The worker agreed that in a 40 minute interview there is not enough time to fully explain all the rules regarding income, assets, special benefits, etc.  However she said that is the reason for giving the client printed information (the double-sided, 8 ½’ by 14’ small printed Rights and Responsibilities form).  Of course she always reviews this form with the customer.

The worker had noted that she was pregnant and checked off the box “special diet.”  When asked to explain why Ms. Rogers never received the special diet she at one point said she wasn’t sure; it might have been inadvertent.  However she then said that before the “prenatal” diet could be given, the client must hand in a Dr’s letter confirming the due date.  There is no evidence that Ms. Rogers was ever asked to bring that letter in, although it is noted that she had to supply other information like a letter from EI and attendance at a mandatory OW participation workshop.

Another thing the caseworker noted at the interview was that Ms. Rogers rent was $450, so she cautioned her about “rent too high.”  She explained that meant that Ms. Rogers would have to use her food money for rent, so she should consider looking for a cheaper apartment.

It was Ms. Rogers, at that first interview (which was the only meeting the worker ever had with her) who told her about the fraud charge.  This worker never looked at her old file, so she had no other knowledge of the fraud, or of past circumstances of Ms. Rogers, such as that she had said she fled from an abusive relationship when she first applied for welfare in 1996; that she had had severe knee problems for a long period of time; that she had applied for disability.

When Ms. Rogers said she was going to court for welfare fraud, the worker did not discuss the consequences for her for continued welfare eligibility.  There was some communication between them in April before the court case, but that just had to do with Ms. Rogers providing the letter from EI and confirmation of attendance at the OW information workshop.  There were no calls recorded from her to anyone at the OW office asking about the cancellation of benefits after a fraud conviction before her Court date, contrary to the evidence of the defence lawyer.

However on April 26, the day after her conviction, Ms. Rogers called the Citizens Help Line and reported that she had been convicted.  She stated she was pregnant, had no income or any way to pay her rent.  The next day the ERO entered the information about the conviction, and cancelled Ms. Rogers assistance.  A few days later a letter was sent out to Ms. Rogers.

At no point did this worker ever discuss with anyone in her office the risk factors involved in cancelling benefits for a pregnant woman, high risk pregnancy (because of her age), who suffered from depression, had already been in rental arrears and had no other means of support. 

In late May this worker received a message from Ms. Rogers stating that she was reinstated, which the worker understandably assumed to be an SBT interim order.  Later the Court order was faxed to the OW office and she was given assistance; however the pregnancy amount was still never given.

This caseworker had no further dealings with Ms. Rogers, and the OW computer narrative file submitted to the Coroner’s investigation mysteriously ends on June 6, when it was sent to the Ministry of Community and Social Services office (the file states that it was transferred to ODSP, but the worker called that a “misnomer”; the Ministry had requested the file.)  There is on file, however, a letter to Ms. Rogers in July stating she will have a Consolidated Verification Program interview on September 5; failure to attend would result in disqualification.

During the discussion of the Rights and Responsibilities form, a new form was produced dated February, 2002.  This new form now states on the bottom just above the signature, that anyone convicted of welfare fraud will be subject to the lifetime ban, and that this applies to both OW and ODSP.

On Thursday November 7 the OW Administrator for Sudbury will testify.  In the afternoon, submissions will be made on the witnesses that the three public interest parties wish to call; after arguments from all counsel the coroner will rule on whether those witnesses may be called and what areas they will be allowed to give evidence on.  This will still be subject to have those witnesses qualified as experts once they get on the stand.

Thursday, November 7, 2002
A previous witness was recalled at the request of the jury.  The Executive Director of Birthrite, who had visited Ms. Rogers on August 6, the Civic holiday, was asked to look at pictures taken by the police when they entered the apartment after the discovery of Ms. Rogers body.  She was asked to compare how she remembered the apartment to look when she was there, with the appearance in the pictures.  She said the state of the apartment was very different; it had not been nearly so messy on August 6.  There were not so many articles strewn around on the floor nor on the coffee table.

Harold Duff, the Administrator of OW for Sudbury then took the stand.  He began with an overview of Ontario Works. When asked by the Coroner to explain the difference between statutes, regulations, directives and policies, he required help from Coroner’s counsel.

The Administrator himself became involved in the Kimberly Rogers case when community agencies began contacting him after her assistance had been terminated on her conviction.  He advised the agencies that the City had no discretion to issue funds, and suggested Ms. Rogers should see the legal clinic about appealing to Social Benefits Tribunal.  However after continued discussions with the agencies, he decided to pay for her medications costs while she was waiting for an interim assistance order from SBT or from a court.  The city has a small fund for drug costs in extraordinary circumstances (he later indicated this is $10,000 which is also used for indigent burials.)  There is no other municipal source of funds that could have been used to assist Ms. Rogers.

Mr. Duff then reviewed documentation that indicates the position his department and the (then) Region of Sudbury took on the “zero tolerance” or lifetime ban.  There were minutes from a committee of the Ontario Municipal Social Services Association meeting which indicated that many municipalities opposed the ban and were passing resolutions asking the province to rescind it.  His department prepared a report for their Region’s Health and Social Services Committee, which in turn asked Council to pass a resolution opposing the lifetime ban.  They did so, and sent a letter to then Minister John Baird.  To date they have not received a response from the Ministry.

Internally, the Department responded to zero tolerance by changing the process they use to refer fraud cases to the police.  Instead of just having a supervisor review the ERO’s recommendation, it now goes to a committee of himself and other senior personnel, along with a city lawyer.   They will now consider additional circumstances such as whether there are children.  

The Administrator’s evidence then turned to a discussion of the Consolidated Verification Process.  This came up in Ms. Rogers’ case because she was identified as “high risk” because her rent was too high ($450 rent; maximum shelter allowance $325).  She received a letter in July directing her to come to an appointment on September 5; if she missed that appointment her assistance would be cancelled.  Mr. Duff stated that “high risk” does not mean risk of fraud.  If rent too high is identified then the caseworker would counsel the client to find cheaper accommodation, or get a roommate, or seek help from a rent bank.

As well, the CVP process is used to discover when people are underpaid, so they would have discovered in September that Ms. Rogers was not getting the pregnancy allowance, and that omission would have been rectified.  

He then explained the various changes related to special diet for pregnancy.  Prior to 1999, the province had a mandatory Pregnancy allowance of $37 per month for six months.  That was cut in 1999.  Sudbury then decided to issue funds from the “special diet” category for pregnancy:  they gave $43 per month for 9 months.  Many other municipalities adopted the same policy.  The province subsequently issued a new special diet directive in September 2001 cutting the amount that municipalities could give back to $30 per month.

Don Kuyek, lawyer for the Sudbury Social Planning Council, suggested on cross examination that when the OW fraud review committee meets to consider whether to refer a case to the police, an advocate should be present to present any extenuating circumstances such as pregnancy, mental health issues, lack of income and availability of community resources, etc.  With reluctance and a bit of prodding, the Administrator agreed it might be an idea worth considering.

The afternoon was taken up with submissions concerning the expert witnesses that the public interest groups wish to call.  Counsel for the AG had many objections to our witnesses; Coroner’s counsel expressed some concerns about some of the issues proposed to be dealt with.  The Coroner said he would try to give his ruling on Friday.

Friday, November 8, 2002 

The Administrator continued with cross examination today.  He told the inquest that in response to the zero tolerance laws imposed by the government, the City of Sudbury had concerns about the impact that the life time ban would have on families with children, but that this concern was not had prior to the life time ban.  He told of the policies the City put in place for cases to be referred to the police for fraud investigation, and that those policies do not include taking into account the circumstances of a single person, only persons with children.  Prior to the life time ban, he told the jury that the City did not have any concerns about imposing a 3 month suspension because he did not feel it to be unduly harsh.  He talked of the ongoing 3 month sanctions for other non compliance issues that are currently imposed and of no cause for concern as it happens all the time.  

The Administrator stated that the City has not made any consideration at this time to provide assistance to those convicted of welfare fraud and facing the life time ban as the City has asked the Province to reconsider the law, and the effect it has on families with children.  The Province has not responded to their request and they are waiting for the Province to deal with the issue.

Also of significance is the Administrator’s belief that he has little discretion in referring people for police investigation.  He told the jury that the City did their job in creating policies around those cases which would be referred, and that his discretion was not unlimited.  When asked to direct the jury to the legislation indicating he had little discretion on which cases would be sent for fraud prosecution, he agreed there was no such provision.  He said he has a duty to follow the policies placed by the City for fraud referrals.

The Administrator will continue cross-examination on November 18, 2002.

Special interest parties with standing submitted the names of proposed expert witnesses to the Coroner.  The Coroner has allowed the following proposed expert witnesses (subject to qualifying) to give evidence within very specific scopes of interest:

OSSN/SCSA – Ian Morrison, Margaret Little, and Jacqueline Thompson

SSPC – Janet Gaspirini (SSPC) and Penny Sutcliff Medical Officer of Health City of Sudbury

EFRY, LEAF, NAPO, - Kim Pate and Bruce Porter

The parties must submit a more detailed “Will Say” along with any reports or research they will be relying on by November 13, 2002.

Friday, Nov. 1, 2002 

Testifying today was Grace Kurke, a lawyer from the Sudbury Community Legal Clinic. 

During the cross-examination by Al O'Marra, the coroner's counsel, Ms. Kurke testified that she was not the source of information to Dr. Clendenning regarding Kimberly Rogers' attempted suicide in 1996. (Dr. Clendenning had previously testified that he thought Ms. Kurke may have been the source of this information.)

Ms. Kurke testified that on Monday, May 11th, 2001 she had faxed Dr. Clendenning's office at 9:26 am, a draft affidavit in the form of questions (copy of proof of transmission provided) with blanks left for the doctor's response. Questions included: Please provide information on how long Kimberly Rogers had suffered from depression? Is she at risk for suicide? Has she attempted suicide in the past? 

Ms. Kurke also testified that she was not aware of Kimberly Rogers' suicide attempt in 1996 until she met with Kimberly Rogers, after having faxed the draft affidavit / questions to Dr. Clendenning's office. Her appointment with Kimberly Rogers was at 10 am. The fax to Dr. Clendenning had been faxed out at 9:26 am with the transmission completed by 9:30 am.

Dr. Clendenning completed his affidavit in his own handwriting and faxed it back to the legal clinic sometime on May 11, 2001. His affidavit included the mention of a 1996 suicide attempt by Ms. Rogers. Ms. Kurke testified that she did not receive the faxed transmission from Dr. Clendenning's office before her 10 am meeting with Ms. Rogers.

Later Mr. O'Marra asked Ms. Kurke to share what information she could provide regarding Kimberly's prior knowledge of the suspension of her benefits before her conviction. Mr. Buttazzoni had testified that the matter of the suspension of benefits was discussed with his client before her court appearance April 25,2001, when she pleaded guilty to the fraud charge and that he and Ms. Kurke had briefly discussed it when he alleged that Ms. Kurke had picked up the disclosure on Friday, May 11th which was two days before Ms. Rogers signed her first affidavit on May 13th.

Ms. Kurke testified that she had heard Mr. Buttazzoni's testimony the previous day (Oct. 31) and stated that Mr. Buttazzoni's testimony was not accurate. She providing the following details:

- On Thursday, May 10, 2001 Ms. Kurke tried to reach Mr. Buttazzoni by phone, without success, to request a copy of the Crown's disclosure. 

- On Friday, May 11th, Ms. Kurke faxed Mr. Buttazzoni and indicated that she had tried to reach him on May 10th without success to discuss Kimberly Roger's Charter Challenge and to request a copy of the Crown's disclosure. Ms. Kurke also enclosed a copy of a signed release of information from Kimberly Rogers.

- On Monday, May 14th, Ms. Kurke received a call back from Mr. Buttazzoni's office advising that the disclosure of the Crown's brief was ready for pick up.

- Prior to picking up the document at Mr. Buttazzoni's office, Ms. Kurke testified that she emailed Sean Dewart, the Toronto lawyer working on the Charter Challenge, to advise that she was about to go to Mr. Buttazzoni's office and she asked if it would be helpful to Mr. Dewart to have a copy of the disclosure.

- Ms. Kurke testified that she received an email response from the Toronto lawyer confirming that "Yes, a copy would be helpful".

Entered as exhibits were the following documents:

* email text dd May 14th sent to Sean Dewart with copy to Ian Morrison, Director of the Clinic Resource Office. 

* letter dd May 15th to Frank Addario (Mr. Dewart's legal partner) sent priority post with disclosure and copy to Kimberly Rogers.

* manifest from Priority Post and confirmation of receipt from Priority Post that something had been received.

Ms. Kurke's testified that Mr. Buttazzoni's testimony that she had picked up the disclosure on the Friday, May 10th, was incorrect -- Mr. Buttazzoni had testified that it was while Ms. Kurke had picked up the disclosure on the Friday that a discussion had taken place regarding the suspension of benefits. This is significant because Ms. Rogers signed an affidavit on May 13th in the presence of Ms. Kurke, swearing that she was not informed by Mr. Buttazzoni that she would receive a suspension of benefits upon conviction. 

During Ms. Kurke's testimony, the jury heard testimony about the benefit supplement for pregnant women on social assistance ($37 a month) that had been discontinued by the province in 1999 and how the Greater City of Sudbury had continued to make a benefit supplement available to pregnant women on Ontario Works in the amount of $43 a month at 100% cost to the municipality.

The jury heard that Kimberly Rogers was never advised of the existence of this pregnancy benefit of $43 a month which could have greatly assisted her given the fact she only had $18 a month available to her once her rent and overpayment was taken care of. Ms. Kurke testified that she was also not aware of its existence so no efforts were made to pursue this amount for Ms. Rogers.

The jury also heard testimony from Ms. Kurke regarding the application to the Ontario Court of Appeal to appeal the conviction and sentence. This appeal had to be done within 30 days of the conviction. It was signed on May 24th by Ms. Rogers in front of Ms. Kurke who was acting as a local agent for Frank Addario, a Toronto lawyer and partner of Sean Dewart who was working on the Charter Challenge.

Ms. Kurke also testified that during her vacation July 16th to August 7th, she took a day of her vacation to meet with Kimberly Rogers on July 20th. It was the last time Ms. Kurke saw Kimberly Rogers alive. Ms. Kurke 's voice broke when she told the jury that she brought a card for Ms. Rogers' 40th birthday, along with some groceries. Ms. Kurke stated that she found Ms. Rogers to be in good spirits but that it was very hot in her apartment. 

Mr. O' Marra later asked Ms. Kurke what recommendations she would want the jury to consider.

Ms. Kurke responded with the following:

- it would be useful to consider whether or not it should be required to tell a pregnant woman on social assistance that that there's a $43 pregnancy supplement available -- we later learned during the cross from the counsel representing Greater City of Sudbury that the pregnancy benefit no longer exists in Sudbury and that the province had introduced a new dietary benefit costing the province $30 a month as of September 2001.

- ask the jury to consider whether or not to make a recommendation that this law of automatic suspension be eliminated/removed as it causes undue hardship.

- in context of criminal case, a recommendation that the clerk of the court be required to make known the consequences of conviction -- i.e. automatic suspension of welfare benefits.

- recommendation to the Greater City of Sudbury to continue to pay benefits to individuals who have had automatic suspensions to their benefits. During the cross by Martin James, counsel representing Greater City of Sudbury, Ms. Kurke was asked of she was aware that there are 43 agencies delivering the Ontario Works program administered by municipalities throughout Ontario; and in light of that, would Ms. Kurke agree this recommendation would not be better off implemented provincially rather than locally. Ms. Kurke agreed. 

Later, Mr. Travis, counsel for Ms. Kurke was permitted to question his client to clear up information for the jury stemming from the testimony of previous witnesses relevant to his client.

Ms. Kurke testified that if she had thought there was any problem with Ms. Rogers' affidavit she would have done something about it. This was in regards to Mr. Buttazzoni's testimony that Ms. Kurke and he had a conversation regarding Ms. Rogers prior knowledge of the suspension of benefits upon conviction which Ms. Rogers swore in her affidavit she was not made aware of prior to conviction.

Ms. Kurke also testified about a shopping trip she and Ms. Rogers took together on June 27th to obtain quotes for items that Ms. Rogers needed for the baby -- Ms. Kurke took a vacation day from work to do this with Ms. Rogers. Ontario Works recipients must put together a list of items required for a baby with the cheapest estimates available, in order to have items approved. Ms. Kurke read from the inventory of items listed in a handwritten document Ms. Rogers prepared prior to their meeting. 

Ms. Kurke's voice broke again when she read two particular items from this list: a breast pump and a nursing bra. Ms. Kurke said, "That signifies, to me, she was interested in the well-being of her child. She was looking forward to the birth of her child...intending to nurse the baby after it was born."

The final question posed to Ms. Kurke came from Jennifer Scott, the lawyer for the Canadian Association of Elizabeth Fry Societies (CAEFS) coalition. Ms. Scott asked Ms. Kurke if she ever had reason to believe, in her dealings with Ms. Rogers, that Ms. Rogers was suicidal.

Ms. Kurke responded that it was her opinion that it was an accidental death by overdose. 

The Inquest continues on Monday, November 4th with the testimony of Patricia Wilkins, Probation & Parole Officer (Ms. Rogers' sentence supervisor).

Barbara Anello, Ontario Social Safety NetWork (OSSN)   

Monday, November 18, 2002

Harold Duff, the OW administrator continued his testimony:

· Spoke about a screening committee that was now in place where cases come to Mr. Duff and committee members.  They have considered 4 cases since the death of K. Rogers with only two of the cases referred to police.  Committee will review the cases in 6 months to see if status has changed.

· All OW recipients need to have a participation agreement; case worker develops a plan with the client involving for example job searches, placements etc.

· In the case of an OW client’s non-compliance the first notice would carry a 3 month suspension and the second, a six month suspension.

· Average time on assistance in Sudbury is 20 months.  15 – 20% of OW clients work.

· Juror asked Mr. Duff what was the incentive for a recipient to pay less rent than that allowed by the shelter allowance – as in the case of two roommates who shared the rent of $450 at $225 each.  Would they receive the maximum shelter allowance of $325 or would they receive the $225?   Mr. Duff responded with $225 (there’s no financial incentive)

· Juror also asked Mr.  Duff whether OW goes after the father following the birth of a child whose mother is on OW.  Yes.

· Juror asked how fraud under $5,000 is handled.  Mr. Duff responded that it would be handled in house  with money recovered from overpayments .  

· Coroner asked Mr. Duff: “Would it be valuable to have an independent social worker to review case of someone under criminal review?  Coroner also asked Mr. Duff if in his opinion it would be helpful if the wording of the policy in Section 36 was changed from “shall” to “may” (discretionary powers of OW admin).

Next to testify was Dr. Nancy Fowler, expert witness in Family Medicine

· Testified that amitriptyline used more for chronic pain and panic disorders than for depression.  SSRIs (such as Prozac) which are newer drugs are more commonly used for depression and they don’t present as much danger for overdosing as does amitriptyline.


· Area of concern for Dr. Fowler, was the number of tablets and the level of dosage prescribed to K. Rogers near her death – a level higher than Dr. Fowler would be comfortable with.

· Saw K. Rogers admission of self-medicating of amitriptyline to 250 mg when she was prescribed 150 mg daily dosage, as a “Red Flag” (dangerous situation).

· Could understand the rationale by Dr. Clendenning to prescribe amitriptyline as it was much cheaper than SSRIs and that K. Rogers was stockpiling because of fear over loss of drug card.

· Dosage guidelines for amitriptyline are a maximum of 150 – 200 mg a day for out patient  and 300 mg a day for in patient (in hospital).

· She would not use amitriptyline to treat depression.

· Testified that it in her opinion, it was possible it was an unintentional suicide given Ms. Rogers’ tendency to self-medicate.

Barbara Anello

Ontario Social Safety Network (OSSN)

Tuesday, November 19, 2002

(The hearing was in session from 12:00 noon to 12:30 pm and then from 2 pm to 4:30 pm)


Dr. Isaac Sakinofsky, the expert witness on suicide, testified as follows:

· 4000 mg of amitriptyline was missing from pill bottle – assuming K. Rogers was compliant in taking of her meds.


· Overdose was at least 13 times what was prescribed.  There wasn’t a flurry of this stuff in K. Rogers’ stomach but there was a lethal amount in her blood.


· Amitriptyline is a very dangerous, cardiotoxic antidepressant from TCA family of medication.  1600 – 2000 mg dosage needed to be lethal.

· In his view, K. Rogers did not take the amitriptyline to go to sleep or because she needed it, but to die.  The amount of amitriptyline K. Rogers had in her system was two to two-and-a-half times the lethal dosage.

· There’s a gradation involved in suicide – It’s “shades across a spectrum” 

· Research shows that  approximately 37 % of people who attempt suicide do so merely as a “coping mechanism” while a further 40 % take an overdose as a means of temporarily escaping intolerable stress.  A further 15 % don’t care if they live or die and attempt suicide as a trial by ordeal hoping Prince or Princess Charming will rescue them from their situation.   Only 7 % fully intend to die when they attempt suicide --  Those in this category often go into the woods or check into a hotel room to commit suicide.

· Recommends that doctors prescribe amitriptyline only as a last resort after other less dangerous drugs first.  He doesn’t want to see TCAs disappear (amitriptyline is in the TCA family of meds) but he does want to see doctors respect it.

· Doctors need to have opportunities to hear what’s changing in the medical arena.

· Dr. Sakinofsky also commented on the social factors involved in Ms. Rogers’ life and death:  the welfare fraud conviction and house arrest.  Quote:  “Before you hand someone a sentence, you need to know that the sentence won’t break a person.”  sparked an objection from the counsel for Public Safety.   Coroner allowed it and stated that (impact of) “sentencing of Ms. Rogers may have played a role in her death”.

Barbara Anello

Ontario Social Safety Network (OSSN)

Wednesday, November 20, 2002

Dr. Isaac Sakinofsky continued his testimony this morning as follows:

· Statistically, it is unusual for a pregnant woman in her third trimester to commit suicide… but it’s a myth that pregnant women don’t commit suicide.

· Dr. Sakinofsky was critical of the OW rate -- $520 less rent and less overpayment.  Coroner reminds him that the baby would have received a supplement when born.  Doctor’s response was “Yes, but how much.”

· Dr. Sakinofsky was asked by counsel for Public Safety, “If we’re dealing with someone who is  that secretive and private, how do we develop recommendations to prevent this?” 

Janet Gasparini, ED of Sudbury SPC, gave evidence about community issues and resources in Sudbury.

· SPC is doing ongoing homelessness study, funded by City of Sudury; 3 ½ year longitudinal study.  also doing Social Inclusion study to combat stigma of mental health.  SPC works with other community agencies and handles emergency funds.

· SPC was contacted about Kimberly Rogers when her welfare was cancelled after fraud conviction.  They were asked to help out of their Community Emergency Fund, which is about $10,000.  This is considered an absolutely last resort, when all other possibilities for help have been exhausted.  They gave her $68 so she could keep her telephone, as a phone was considered essential for a pregnant woman alone.

· The Red Cross administers a rent bank for emergency arrears.  That fund is exhausted this year.  There was no other potential source of funding in the community to help Ms. Rogers or someone like her.

· There are 89 shelter beds in Sudbury; not nearly enough for the need.

· Food banks and soup kitchens are only other source of help:  you can only go to food banks once per month.

· The level of assistance is just not enough.  Homelessness study shows that after the average cost of housing and the average cost of a basic healthy food basket, there is virtually nothing left for transportation, phone, clothing.  A person needs transportation and reasonable clothes to look for a job.

· People in community agencies are burned out from dealing with people in such desperate situations.

· There was absolutely no ability for the community to deal with the needs of Kimberly Rogers on a long term basis.

· Ms. Gasparini discussed the myths about welfare; we have to become aware and sensitive to the issues.  She also stated that government must do research and consultation before implementing policies with such a serious impact.

· Under further questioning from OSSN counsel Cindy Wilkey,  Ms. Gasparini went into further detail about the Homelessness study; the reasons for homelessness, and their recommendations.

· She also explained the Mental Health awareness (social inclusion) project which combats the stigmatizations of people with mental health problems.  A similar project could be developed for to deal with welfare stigma.

· Ms. Gasparini was asked to comment on the brief presented to the City of Sudbury by the Committee to Remember Kimberly Rogers.  The jury was sent out at that point for arguments on the admissibility of that brief, or parts of it, specifically the appendices which include the nutritious food basket research and a list of the municipalities which have passed resolutions opposing the lifetime ban.  Those will be allowed in.


Ian Morrison, expert witness called by the OSSN/SCSA will testify tomorrow, November 21st.

  Report by Barb Anello and Nancy Vander Plaats,  (OSSN)

Rogers Inquest:  November 21, 2002

Ian Morrison, until recently the Executive Director of  the Legal Aid Ontario Clinic Resource Office, was called to the stand by the OSSN/SCSA.  The Coroner ruled that Mr. Morrison was qualified to give evidence about welfare law, policy and administration of the system, and (after some argument) about delivery issues as they relate to his own experience.  He can express opinions on potential recommendations, but cannot be asked hypothetical questions on circumstances similar to those involved in Ms. Rogers’ case as that might be construed as finding fault.  

Mr. Morrison began explaining the basics of the OW Act and ODSP Act, including the purpose of OW (to move people quickly through the system into a job) in contrast to the purpose of the former General Welfare Act (to provide assistance to those in need).  He reviewed the two stage application process in which a person must apply by telephone before getting an in person application.  He attempted to show how a person can be found ineligible when the call centre reaches a “conclusion”, and how complicated it is for a person to object, both orally and in writing, and insist on a full application before they can appeal.  

The method of calculating the welfare allowance, and the definition of income and assets were briefly reviewed.  He stated that no account is taken in the rates of the cost of living, and that the government set the simply by taking the average of all other provinces’ rates and making Ontario’s 10% higher.  When asked what research the government has done into how the rates relate to actual shelter, food and other costs, Morrison replied none.  Other organizations and municipalities have done so, and found that they do not cover average actual shelter costs, nutritious food baskets and the other bare necessities of life.

There were a number of interruptions to Morrison’s evidence for submissions and rulings on admissibility.  It was pointed out that since the Coroner had not called an expert on the welfare system from the Ministry, it was important for someone to explain the basics of the system and to put the various bits of evidence that have already been given as they came up in the circumstances of Ms. Rogers’ life, into a larger context.  

During some of the numerous breaks in the testimony, opinions were informally expressed by observers, the press and even by various opposing counsel, to the effect that no one can really understand the Coroner’s rulings.  Because of all the interruptions only a small start was made in Mr. Morrison’s testimony; he will go back on the stand tomorrow.

As well, the Sudbury medical officer of health is scheduled for tomorrow.

Meanwhile, in Toronto at Divisional Court, the judicial review application by the coalition of Elizabeth Fry Societies, NAPO, LEAF and NAWL, was argued today before a three justice panel.  The Coalition is challenging the ruling which drastically limits the areas their expert witnesses can give evidence about.  The hearing will be concluded tomorrow, but it is not known whether the panel will render their decision immediately.

Nancy Vander Plaats, OSSN

Monday, November 25, 2002 

Ian Morrison, an expert witness in welfare law called to the stand by the OSSN/SCSA, continued his testimony today.  

· Mr. Morrison suggested that the rules that govern Ontario Works are immensely complicated and inaccessible and that the Rights & Responsibilities Form is far from comprehensive.  Entitlements should be clearly stated.  Caseworker and client ratios are lower.  Part of caseworkers’ job description should be to inform clients of available resources and supports.


· At least one third of social assistance recipients are paying at least $100 more than provincial shelter allowances.  Through a Freedom of Information request in 1998 of the actual amounts spent on shelter by OW recipients, it was learned that only 41% of OW recipients had shelter costs at or below the shelter allowance.  The remaining 59% had shelter costs above shelter allowance with 26% paying up to $100 over the shelter allowance and 33% paying in excess of $100 over the shelter allowance.


· Inflation – Consumer Price Index (CPI) – Stats Canada 1995 – 2001
11.1% + 3.2% to October 2002 = 14.3% CPI   … CPI is based on a “middle class” average household. Shelter costs are a larger proportion of spending in low-income families.


· Mr. Morrison spoke about employment activities: Shortest Path to Employment (S.P.T.E.) – OW recipients are supposed to take any job of any kind that individual is capable of.   Limited scope of training and education. Kimberly Rogers was on medical deferral and was not required to participate (Jury was excused at this point).


· When questioned about what are the most reliable estimates available on the frequency of welfare fraud, Mr. Morrison responded that we don’t have reliable information.  A study conducted by KPMG as consultants to the government in 1997 came up with a 3% figure.  Mr. Morrison felt there were problems with the study’s methodology.  Fraud in this context (in its criminal connotations) – deliberately obtaining something to which you’re not entitled – the way the system operates makes it difficult to use the term “fraud” in any kind of meaningful way.

There is no easy measure to distinguish how much serious fraud is in the system… there is a huge grey area of activities that may or may not fall under “criminal” but would not fall under “serious”.   Anyone who knowingly breaks a rule and gets something they’re not entitled to would be committing fraud.  The most common activities that would lead to an investigation of fraud would be: unreported income, unreported co-resident, and/or hiding assets.


· Mr. Morrison also commented that because welfare rules are complex and because the rules change so frequently, it’s hard for people to know whether what they’ve done is permitted.  This confusion can lead to incorrect payments. It only becomes fraud when it’s done intentionally.


· Mr. Morrison testified that we have virtually no information on people who have escaped poverty after leaving Ontario Works.


· In terms of the lifetime welfare ban, Mr. Morrison stated his opinion that the ban was a greatly disproportionate response to the problem of fraud.  His view of the predecessor to the lifetime ban – the 3 and 6 month suspensions of benefits – was that there was no evidence of serious fraud to warrant this.   Talked about the disconnect here – An OW recipient can commit a fraud, be prosecuted much later – months or years later – and have a ban imposed – there is a disconnect to where the person is at or what their needs are.


· Mr. Morrison also testified about the municipal resolutions passed to repeal the lifetime welfare ban, noting that the most recently passed municipal resolution against the lifetime welfare ban was passed by the municipality of Windsor, last week.


· In terms of the incredible complexity of the OW rules and regulations, Mr. Morrison recommended that the system be made more comprehensible to everyone.  Income rules could be simplified.  Asset rules could be made more simple.  Asset levels could be raised.


· OSAP has become almost exclusively a loans program.  For some OW recipients, the drug benefit card is just as important as benefits.  To pursue post secondary education, low income people would still require additional coverage (beyond student loan).   Mr. Morrison recommended that the system needs to be changed to make it easier for pursue post secondary education.


The Executive Director of LIFE*SPIN (Low Income Families Empowerment Sole Support Parents Information Network), Jacquie Thompson, will testify tomorrow as an expert witness called by the OSSN/SCSA.

· Barbara Anello (OSSN)

December 2, 2002

Bruce Porter, former Executive Director of the Centre for Equality Rights in Accommodation, was called by the coalition of the Canadian Association of Elizabeth Fry Societies, National Anti-Poverty Organization, Women’s Legal Education and Action Fund, and the National Association of Women and the Law.  Last seek the Ontario Divisional Court released its decision on the CAEFS coalition’s judicial review concerning the scope of the evidence Mr. Porter was allowed to give.  The Court upheld the coroner’s ruling that he is not allowed to testify on systemic discrimination, or how the Human Rights code, the Charter of Rights and international covenants should be considered in formulating policy on the prosecution and sentencing of welfare fraud.

The area Mr. Porter was left with was to present the results of research he had done looking at how welfare fraud is prosecuted and sentenced in comparison with similar types of fraud, such as Employment Insurance (he was excluded from dealing with income tax fraud).  He obtained statistics from the Centre for Justice Stats, a branch of Stats Can, which compiles information on all criminal cases across the country.  In Ontario, there were 837 Criminal code convictions for all types of fraud over $5000 in 1999-2000.  There were 761 convictions which could be fraud over or under $5000 as this was not specified.  Of these, about 42% were women (as compared to the average percentage of women convicted under other federal statutes, which is only 14%).

Mr. Porter looked at the sentences given, including conditional sentences.  57% of those convicted received either prison or conditional sentences, ie. they were given some form of incarceration.  The data were similar, but in slightly lesser numbers for the year 2000/2001.

The only information that Mr. Porter was able to get on specifically welfare frauds, was obtained from the Ministry web site, where they state that 557 people were convicted of welfare fraud in 99/2000, and 430 in 2000/01.  The ministry refused to give any information about sentencing or breakdown by gender, or any other statistics.  Given that most of the time only welfare fraud over 5000 is prosecuted, Mr. Porter made the point that some significant portion of the Criminal Code frauds listed in the Centre for Justice statistics of fraud over 5000 (837) must be welfare fraud.  Therefore we can see that quite a high proportion of people convicted of welfare fraud get some form of incarceration.

Mr. Porter then sought data on fraud related to Workers Compensation and Employment Insurance.  The Workplace Safety and Insurance Board would not release information on their investigations and prosecutions to him, other than the fact that they never prosecute under the criminal code.

The Employment Insurance Commission did provide Ontario data.  They too, never prosecute under the Criminal Code, and rarely if ever even prosecute under their own Act.  Instead, they deal with instances where someone dishonestly obtains benefits administratively, by imposing a penalty in addition to an overpayment.  In those cases, the recipient can appeal the penalty, and the Commission has been directed by the higher appeal levels to consider the circumstances of the person when imposing a penalty.  For example, they must consider things like the ability of the person to pay the penalty, whether they will be able to live and support their dependents, any mitigating circumstances in the commission of the offense, disability or illness, etc.  There is a provision to make it more difficult for an offender to get benefits in the future, but no lifetime ban.

Mr. Porter suggested that welfare fraud should be dealt with in the way EI fraud is treated: administratively, not criminally.  People on welfare in general are a more vulnerable group than those on EI.  They usually have multiple barriers including health problems, survival of abuse, which led them to this system of last resort.  The stress of trying to survive, especially just of trying to keep a home, is immense.  They cope with the stigma of being on welfare.  When a single mother on welfare tries to obtain an apartment, she is often refused by a landlord because he won’t rent to someone on welfare.  If she makes a complaint to the Human Rights Commission, the landlord will lie.  If caught, the landlord in rare cases may have to pay a small amount of compensation.  He will certainly not go to jail for that.  However, if the recipient obtains some income to pay the rent and does not report that, she will go to jail.

Mr. Porter mentioned that courts have been given some guidelines on sentencing aboriginal people.  The historical and cultural disadvantages which have resulted in a disproportionate amount of aboriginal people in our jails must be considered.  Similarly, he suggested, there should be clear guidelines applied to the sentencing of poor people.  It must be recognized that house arrest is a far different thing if you are middle class, employed (and then can go out every day to work), in a comfortable air-conditioned home, than if you are alone in a tiny apartment in a heat wave.

Cross examination of Mr. Porter continues tomorrow, and then Kim Pate, Executive Director of CAEFS, will testify.

December 3, 2002

Kim Pate, Executive Director of Canadian Association of Elizabeth Fry Societies, testified.  (Bruce Porter’ cross examination will be continued tomorrow because Ms. Pate had to leave today).  Ms. Pate has visited almost all Federal and many provincial prisons across Canada; worked on law reform, professional education, and many consultations with government, particularly in the area of conditional sentencing (house arrest). She has also been qualified as an expert for various other legal purposes, including the suicide of a woman in jail. The coroner ruled Ms. Pate is qualified to give evidence on women in conflict with the law, sentencing and the impact of sentencing and how the criminal justice system could better meet the needs of this population.

Ms. Pate explained that conditional sentences were brought in in 1996 mainly to try to bring down the increasing rate of incarceration in Canada.  It was felt that many people were there for property related offenses who were not a risk to the community.  The Supreme Court of Canada has given direction that conditional sentences are meant to be prison sentences; therefore they must include a curfew or house arrest.  In addition to the punitive aspect, they should also have a restorative aspect—should include rehabilitation.

There are a number of differences between men and women, starting with the commission of offenses:  women far less likely to be charged with violent offenses.  Women are more likely to get conditional sentences, and are less likely to reoffend.  As well, the impact of house arrest is not the same.  Since men are more likely to be employed, they usually have a condition allowing them to leave the house each day for a job; therefore it is a less isolating sentence than those for an unemployed woman confined to the home virtually all the time.

Although more women now get conditional sentences, there is not a correspondingly great decrease in the number of women in jail.  Some people who used to get probation and fines, now get house arrest.

Women tend to be far more compliant, to follow the rules, and be very fearful of challenging, appealing or getting conditions varied.  In this case, Kimberly Rogers understood that she could only leave for three hours on Wednesday, even though the conditional order said she could leave for other purposes if she got permission from her conditional supervisor.  

Ms. Pate commented that since Ms. Rogers’ death many people have said she would have been better off in jail (as she would at least have had food provided).  However the reality of jail for women and people with mental health problems is that many commit suicide in jail.  Here in Sudbury, women are put into 5 cells in a part of the men’s jail; as many as 15 women could be crammed into those cells.  Conditions in provincial jails generally are deteriorating (some women even prefer to get a longer sentence in order to be sent to a federal prison).  The isolation causes pre-existing mental illnesses to get worse, and new ones to develop.  Ms. Rogers had panic disorders, social phobia, and depression.  

When asked about the impact of a criminal conviction for welfare fraud on women, Ms. Pate stated that obviously the most obvious effect now is the lifetime ban.  Even if given probation, she will have no income.  If she had a job a criminal conviction often means she will lose it, and it is much harder to get a job with a criminal record.  The ban is an administrative penalty that serves to ratchet up the punishment far beyond what is appropriate for the crime.

Ms. Pate said it would be far better to proceed on welfare fraud in a non-criminal way, through overpayments or other penalties where that would not cause undue hardship, or through other means of holding people accountable such as community service.  If people are charged, all the mitigating factors, reasons for commission of the offense and all personal characteristics should be reviewed.  This could be done at many stages, from the initial referral to police, through the laying of charges, the sentencing decisions of the crown and the actual sentence in court.  Pre-screening reports are one mechanism that could be used, although there are others that could be looked at such as the mechanism in the Youth Justice Act which mandates an enquiry into the person’s background, resources, and their ability to serve a sentence.

The lawyer for the Ministry of Public Safety and Security stated in cross examination that it would have been easy for Ms. Rogers to get permission to leave her home for many reasons such as looking for a job, or going to a parenting group.  If she was too compliant or afraid to ask for a letter of permission, the community people could have helped her simply by getting her to sign a consent to speak to her conditional sentence supervisor.  Therefore, he proposed that Ms. Pate should train all Elizabeth Fry society staff (in their 24 chapters across Canada) in the simple process of getting a consent signed and getting permission for their clients under house arrest to go out.  

In response to questions from Cindy Wilkey, lawyer for OSSN/SCSA, Ms. Pate agreed that should criminal prosecution continue to be used for some welfare fraud, that a diversion program might be used so that people could avoid criminal convictions triggering the ban, but still be held accountable for the offense.  She also agreed that it would be a good idea to provide fact sheets on the meaning of conditional arrest, how to get permission to go out, how to vary the conditions, etc.

The lawyer for the Attorney General pointed to the testimony of the defense lawyer in Ms. Rogers case, in which he claimed it would not have been in Ms. Rogers best interests to have a pre-sentence report.  Ms. Pate replied that not all people charged with welfare fraud have competent counsel; sometimes they can’t get a lawyer at all, or may have duty counsel who knows nothing about them.  In response to the suggestion that it would have been a breach of Ms. Rogers’ privacy to have a pre-sentence report looking into her background and personal characteristics to determine whether she could manage house arrest, the jury was reminded of the affidavit Kimberly Rogers signed just two weeks after the sentence in which she voluntarily disclosed all the personal information that would have been useful in determining the appropriate sentence.

On Wednesday, December 4, Mr. Porter’s cross examination will resume.  Then the last witness at the inquest will be called, Margaret Little, for OSSN/SCSA.

Nancy Vander Plaats, OSSN 
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Margaret Little, professor of political science and women’s studies at Queen’s University, continued on the final day of evidence.  She dealt with education:  most women she had interviewed had not finished high school.  Clearly the best way to move away from social assistance is to get further education.  Therefore it doesn’t make sense to have laws which do not allow post secondary education.  People who only have part time and short term jobs on their resume have a more difficult time getting full time permanent jobs.

Dr. Little was asked about the stigma associated with the receipt of social assistance, which several other witnesses had brought up.  She replied that stigma is a common theme in her research.  The stereotyping of welfare recipients also leads to policies that don’t make sense.  A huge proportion of time and resources are devoted to catching fraud, when the research shows a welfare fraud conviction rate of only about 1% of caseload. 

Dr. Little explained the clawback of the National Child Benefit Supplement, citing that as another example of unfair treatment of welfare recipients and their children.  The operation of workfare is another area based on stereotyping.  It is assumed that people have to be forced to look for work, attend mandatory workshops and be put into placements.  However all of her research shows women strongly want to work; they will often get jobs even when it is not in their bst economic interest; e.g. they lose the drug card.

The coroner ruled that Dr. Little was not to discuss the welfare fraud hotline (“snitch line”).

Dr. Little gave examples of unfair treatment of recipients and their children by landlords teachers, doctors and even chrities such as food banks.

Dr. Little’s recommendations included:  setting welfare rates to cover the costs of shelter, food, transportation;  no lifetime ban or three month ban;  there should be consultation with people on welfare, advocates, community groups when setting the rules; loans should not be considered income; post secondary education should be allowed.

In cross-examination, Chantal Tie for the CAEFS coalition referred to the just-released Auditor- General’s report, particularly sections which dealt with the inaccuracy of overpayments recorded in the new computer system.  Dr. Little stated that almost all women in her research had some kind of overpayment; they often did not understand why.  It is not surprising therefore that the auditor found that overpayments were not well documented.  The Ministries figures on their web site concerning overpayments and fraud raise more questions than they answer.

The evidence at the Inquest is now concluded.  Final submissions are to be made on December 11 and 12.  It is expected that the jury may be giving their findings and recommendations on December 19.

Nancy Vander Plaats, based on notes from Cindy Wilkey and JoAnne Frenchkowski.

ROGERS INQUEST:  FINAL SUBMISSIONS

On December 11th and 12th, 2002, closing arguments and recommendations were presented to the jury.  The Coroner’s counsel handed a list of 21  suggested recommendations to the jury, and counsel for the other parties were free to support, vary or oppose those, and to add other recommendations.  OSSN/SCSA were very pleased that ending the lifetime ban was #1, and that many other recommendations that we had proposed were also included (especially adequacy).  (All recommendations will be available on the ISAC and Justice with Dignity web sites; this report will not deal with all comments that all parties made on them, just selected key points).

The Sudbury police commented on only one recommendation:  end the lifetime ban.  Their counsel stated that the ban can place people into desperate circumstances.  Having desperate people with no income or resources does not promote a safe community.

Don Kuyek, for the Sudbury Social Planning Council, reviewed what we had learned about Kimberly Rogers.  She was a complex person, whose life took twists and turns.  Highly intelligent, hard working and compassionate when she did her social work placement, she also made mistakes and had second thoughts about some choices.  She found herself on social assistance like a significant portion of our community.  We heard about the stigma and stereotyping that brings on policies like the lifetime ban and the low rates.  This jury has had a chance to learn much about the real life of people forced to rely on assistance.  He urged the jury to accept all the coroner’s suggested recommendations, but particularly to give a strong message to end the lifetime ban, not to just “consider” ending it (as recommendation #1 was worded by coroner’s counsel).  Mr. Kuyek also urged the jury adopt all recommendations by OSSN/SCSA and the CAEFS coalition.  

The lawyer for the Ministry of Public Safety and Security reviewed portions of the evidence related to whether or not Ms. Rogers committed suicide, emphasizing those facts which tended to indicate it was an accidental overdose.  He then addressed what he called the rumour in the community that Ms. Rogers was not allowed to leave her home other than 3 hours on Wednesdays:  He claimed “that rumour can be laid to rest.”  He stated that she could easily get a letter from her probation officer to leave for any reason; on two occasions she did get a letter (to go to the OW office to pick up a checque, and to see her lawyer).  His general comments on the recommendations related to probation and parole, (#12—15), were that they already do make referrals to community agencies where necessary, and they do carefully explain the conditional sentences, but if the jury feels this message needs to be reinforced, that’s fine.

The lawyer for the Attorney General painted a very different picture of the evidence given than the other parties, the media or most observers had heard.  She stated there was no evidence that Kimberly Rogers was in need at the time she committed fraud.  Not only two crowns, but also two judges and her own defence lawyer all felt her sentence was appropriate given the very serious offence that she committed over a period of 3 ½ years.  Her circumstances were taken into account when sentencing; the court knew she was pregnant and on social assistance.  Her defence lawyer said that she got by with help from her family and friends, therefore that shows that she would be fine even when it was learned that her welfare would be cut off.  She had an “army of lawyers” and community agencies helping her in those last few months.  She had a window that opened in her apartment, and there was a breeze.  If she did not go out it was because she didn’t want to.  The system functioned well and treated Ms. Rogers fairly; therefore no recommendations really need to be made.

The City of Sudbury lawyer suggested that the evidence points more toward “accidental” rather than suicide as the cause of death, despite the opinion of the expert psychiatrist, Dr. Sakinofsky, who never met Kimberly Rogers.  His comments on the first resolution were that if the ban is not eliminated, the City did not think it would be a good idea to allow local discretion to the OW administrator to impose it or not.  There would be too many practical problems; if you exempted someone but circumstances changed, then would the administration have to impose the ban?  Regarding recommendation #3, the city proposed a slight change and suggested that OMSSA, MCFCS, and OSSN/SCSA should jointly develop a committee process to deal with potential criminal referrals.  (SCSA/OSSN agreed with their proposal).  Regarding the rates,  (#9), the City supports the principles there but it should be clear that any increase in rates should be the sole responsibility of the province).  The City generally supported most of the other recommendations of the coroner.

Jacquie Chic, for OSSN/SCSA, reminded the jury of the evidence of Dr. Sutcliffe, Sudbury’s medical officer of health, who said that poverty is not only bad for the health of poor people, but it is bad for the community’s health.  People don’t choose to live in poverty.  But governments do have a choice in how to address poverty.  Do the current laws and policies alleviate poverty and assist in moving people off social assistance?   OSSN/SCSA support all 21 of the coroner’s recommendations.  On the first one, we agree with the SPC that you should send a strong clear message to end the lifetime and any temporary bans and not just say “consider” it.  In recommendation #5, we suggest the groups who should be involved in the Social Assistance Advisory Committee.  Ms. Chic reviewed some of the evidence in support of recommendation #9, setting the rates to take into account actual costs of housing, food, and other essentials.  We have the data available every year to do that, so this is a practical recommendation.  This one and ending the ban are the two most critical recommendations for the jury to make.  We would just add a stipulation that  there be an annual cost of living adjustment.  We added some other recommendations, including:  exempt loans as income,  stop the NCBS clawback; support post-secondary education or other effective skills training.  

Jennifer Scott, for the CAEFS/NAPO/LEAF/NAWL coalition, reminded the jury that her client was given standing because they work to make a better society for women and people on social assistance, and particularly were there to make recommendations concerning the criminal justice system.  She referred to Kimberly Rogers letter to OSAP on which she expressed remorse, begged for forgiveness, and asked that she not be given a criminal sentence because that would make it more difficult to get a job and repay her debt to society.  The ERO clearly indicated that the circumstances of her life were not considered in the decision to refer for criminal prosecution.  Nor were they fully considered at any time by the crowns or the court in sentencing.  Although it was known there would be a ban, that had no impact on sentencing her to house arrest with no income.  In relation to whether Ms. Rogers knew she could get permission to leave her house other than on Wednesdays, look at the letter she was given, which did not state she could do so.  Evidence was given that she was told even when she went into labour, she would have to get a letter of permission to go to the hospital.  The CAEFS coalition had two overriding recommendations: 1)  Overpayments should be dealt with administratively, not criminally.  2)  If they are dealt with criminally, then every step of the way you should look at the life circumstances and the impact of prosecution on the accused. 

Coroner’s counsel Al O’Marra gave a balanced picture of Kimberly Rogers, pointing out some of the positive character qualities that witnesses spoke to (this picture contrasted greatly with that given in the opening summary).  He reviewed the evidence which pointed, first to suicide, and then to accident, and also went over the law concerning suicide which the coroner repeated later.  He stressed  that the jury’s recommendations should be reasonable and practical, and tied to the facts of this case.  He supported use of the words “consideration be given to” ending the lifetime ban because we don’t know all the circumstances that might be involved in other cases of the lifetime ban.  He criticized the CAEFS recommendations, saying most of them are already done in appropriate cases; if you make pre-sentence reports mandatory you would turn our adversarial justice system into an inquisitorial system.

The Coroner’s charge to the jury explained the law, with particular emphasis on the extra onus of proof that is required for a finding of suicide, because suicide has serious implications for the family and community.  It is not a failure for the jury to return a verdict of “undetermined.”.  He also stressed that their recommendations should be practical, crystal clear, and tied to the evidence given in this case.  

Assuming the jury is able to reach its verdict in time, it is expected to be read out at the Sudbury council chambers on December 19th.

Nancy Vander Plaats, for OSSN/SCSA

1
1

